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Foreword

With great pleasure, | present the results of the first period of the team’s work on the PSEFS Project.
This Project is designed as a sequence of stages of progressive research leading to better
appreciation and understanding of the European Union legislation on family property. In the course
of the first stage of our journey together we have collected national reports which provide an
updated insight into the current situation in each EU Member State emphasising the most important
issues in the context of property relations in family and succession law and the existing social
structures. In defining the list of the EU Member States to be included in our research we have been
guided by the idea of offering as extensive overview as possible. Hence, we took into account also
the Member States such as Denmark, which is a priori excluded from the judicial cooperation in civil
matters with an opt-in alternative, not exercised in the areas of research in this Project. Likewise, we
decided to include the United Kingdom regardless of the ongoing process of withdrawal from the EU
and its reserved approach towards the unification of the European private international family law.
All Member States are considered essential partners in handling the topics of European family and
succession law, because opposing positions and criticism by different Member States may actually
add to the overall discussion and indirectly improve the Europeisation in these areas of law.

Proudly, we may present this collection of reports which is exhaustive, both in terms of European
geopolitics and in terms of its contents. We believe that this publication is a great achievement and
for this we owe gratefulness to the European Commission which, by virtue of its Justice Programme,
facilitates results that otherwise would be difficult to accomplish. We also need to acknowledge the
work of the national reporters who readily accepted this challenge and contributed to this immense
resource of information on family and succession law and social realities in the Member States.
However, projects such as this one create new scientific synergies enabling all the participating
researchers to step out of their national borders. This publication provides an updated overview of
the legal and social framework for property relations in the family, and perhaps also the only one
encompassing all 28 Member States.

Already the Vienna Action Plan of 1998 intended to put in place the policies enhancing the lives of EU
citizens by means of simplifying legislation and procedures regarding cooperation and
communication among competent authorities. Removing these barriers is attained by adoption of a
common legal instrument at the EU level. Since that moment, EU encroached on a long and thorny
path to adoption of many legal instruments, including the Succession Regulation No. 650/2012,
Matrimonial Property Regulation No. 1103/2016 and Registered Partnership Property Regulation No.
1104/2016. In between 1998 and today, however, social structure in the European Union is
considerably changed, with particular highlights in different Member States. The number of citizens
married or in partnership with a person of different nationality is in continuous increase. Likewise,
the growing number of families, which are moving and migrating within the EU, mostly for the
economic reasons, now lives in the Member State different from their home State. Not less
important from the perspective of the private international law is the rise in the number of citizens
with double (or even multiple) nationality. Social awareness about the protection of the same-sex
relationships is spreading as well and reflected in the recent legislative changes.

The amendments introduced by the Lisbon Treaty have brought about the possibility of an enhanced
cooperation, which was exercised quite intensively in the area of family law, first in relation to the
law applicable to divorce and later with regard to the property relations between spouses and
registered partners. This possibility triggered the transition from the system demanding unanimity in
adopting the legal instruments towards the possibility to legislate various matters in different
intensities within the EU, and is shaping the present-day EU family law. There is a complex system of
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property relations with cross-border elements since 18 out of 28 Member States are participating in
the regulations, while merely one additional Member State has notified its intention to join. The
most sweeping novelty, reflected in the title of or Project, is that the spouses or registered partners,
regardless of whether they are of opposite or same sex, may choose the national law which they
consider the most appropriate to regulate their property relations. The same is true for the situations
that arise following the death of a family member. Citizens may arrange their relations mortis causae
by availing themselves of the limited option to choose the applicable law. This, of course, is expected
to improve the quality of life of the EU citizens. In order for the citizens to responsibly choose the law
governing property relations in their family, they need to be properly informed.

Disseminating information is the main aim of this collection of national reports, which should enable
finding the needed information on matrimonial property, registered partnership property and
succession in the laws of each Member State. Added value of these national reports is that they
facilitated the creation of a new tool intended for citizens having no specialised legal knowledge. We
have named this tool Atlas, which just as this e-book is published in open access and may be
consulted via the Project webpage https://www.euro-family.eu/. A truly large number of researchers
with experience in legal research and practice and united in their desire to spread the word about
these new rules and options in their local and wider communities, have been engaged in producing
this e-book and the Atlas.

The Atlas and the Collection of National Reports are indeed valuable resources which were produced
owing to the tenacity, knowledge and dedication of the Rijeka team. The Faculty of Law in Rijeka is
leading this stage of the Project and hence the Rijeka team deserves praise and appreciation for
valuing the contents of this e-book to include it in their publishing activity. To me, this book is a gift
received thanks to the generosity and efforts of many professionals, with different background and
culture, some of which | had the privilege to work with for the first time. | am particularly grateful for
this opportunity to the European Commission. Team building, cooperation with law professionals
and academics, interchange between experts and communities, and dissemination of the results
entail dialogue with the aim of improving the quality of life of persons, who by choosing the lifestyles
characterised by the cross-border element, enforce the idea of the EU as a single area of diverse
cultures and traditions. My huge thanks go to Sandra Winkler and Ivana Kunda because they spend
many sleepless nights and together with me overcame all the difficulties, but above all for daring to
accept this challenge which, as this e-book and Atlas show, has been successfully overcame. | am
sorry that the Rijeka team member Nada Bodiroga-Vukobrat could not see the final results due to her
passing away, but her valuable contributions to the Project are sincerely appreciated. The synergy of
academic and professional expertise coupled with the overall constructive team atmosphere created
in the course of the first six months of the PSEFS Project make me confident in the effective
realisation of the Project.

Lucia Ruggeri
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European Private International and Procedural Law from the Athens Law Faculty (2014, summa cum
laude). She also holds LLM titles in Private International Law (2008) and Civil Law (2011) from the
Athens Law Faculty. Visiting PhD Researcher and scholar at the Max Planck Institute for Comparative
and International Private Law (2012) and the Swiss Institute of Comparative Law (2011). Author of a
monograph entitled "Extraterritorial enforcement pursuant to European Law in civil and commercial
matters" (Nomiki Bibliothiki, 2015). She regularly publishes and participates as speaker in
conferences on private international law, international commercial arbitration and European law.
Licensed to practice before the Greek Supreme Court (2019). Speaks and works in Greek, English,
French and German.
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Monika Mdrton is a PhD student at the Doctoral School of the Faculty of Law, University of Pécs, in
Hungary. She holds LLM title in European and International Private Law (2017) from the Babes-Bolyai
University, Romania. She regularly publishes and participates as speaker in conferences on
international law, constitutional law and European law. Speaks and works in Romanian, Hungarian,
English and Spanish.

Marzia Mazzieri has taken a degree in Law at the University of Studies in Macerata, in 2016, with a
dissertation in Philosophy on law. During her studies, she took part in many conferences on
specialized legal topic, especially in philosophic and social subjects. In 2018, she got the certificate of
completed legal practice and she has integrated her exams of law with any other in economic,
psychological, economic, anthropological and social areas. She is attending the School of
Specialization in civil law at the University of Camerino (MC), where she collaborates with a research
team coordinated by Professor Lucia Ruggeri, for preparing studies and projects in civil law, in an
international framework. She speaks English and French.

Jodo Ricardo da Costa Menezes is a Member of the Board of the Order of Notaries since December
2011. Master's Degree in Law from the Faculty of Law of the University of Porto. Lecturer in training
sessions organized by the Porto District Council of the Portuguese Bar Association, in the delegations
of Marco de Canaveses, Vila Real and Santa Maria da Feira. Lecturer at a conference on Vital Wills
organized by the association AMEDIJURIS.

Tuulikki Mikkola works as a Professor of Private International Law and Family Law at the Faculty of
Law, University of Turku. She is an adjunct professor both in the University of Helsinki and in the
University of Lapland. Mikkola's research interests and publications focus on family and succession
law, property law, comparative law and private international law. Recently she has published an
article on cross-border surrogacy in Finland. Her areas of interest also include English law, especially
trust law and the recognition and enforcement of foreign trusts in Finland.

Lisa Nordlund is a doctoral candidate in private law, foremost family law, at the Faculty of Law at
Uppsala University. Her research involves family law as well as civil procedural law in the form of
alternative dispute resolution. The topic of her research concerns three assignments in the family law
system, third parties who are appointed in certain cases of division of property or the division of an
estate. The research subject is quite broad and entails, for example, negotiating settlements, rules of
division of property and the division of an estate, questions of maintenance, ownership rights and
the authority to make decisions.

Alba Paiios Pérez has a doctorate in Law from the University of Almeria (2010). She is a contracted
professor, with a six-year research grant. She is a lawyer and founding partner of Universitas Legis
S.L. University expert in Family and Minor Mediation by the University of Almeria and in
Biotechnology and Law by UNED. Specialized in civil liability, minors and new technologies, areas in
which she has made numerous publications. Member of Research Projects, both national and
international, relating to Civil Mediation, Family Law and Protection of Minors. As a part of the
University of Almeria team, she conducts research within the project “Personalized Solution in
European Family and Succession Law PSEFS” (800821-JUST-AG-2017/JUST-JCO0O-AG-2017).

Federico Pascucci graduated from the Faculty of Law, University of Perugia, (2001). He got a Doctor's
degree in Economy's law in University of Ancona (2012) and Specialization's degree in Civil law in
Specialization's School of Civil law in University of Camerino (2018). He has been Subject expert in
Labour law in University of Perugia until 2016 and Subject expert in I. T. Labour law, I. T. Labour law
class in Engineering College “Enzo Ferrari” in University of Modena and Reggio Emilia. He had also
the role of Teaching assistant in Labour law, Labour law class, in University of Ancona until 2017. He
is currently a Research Fellow in Labour law at the Faculty of Law, University of Camerino, Italy. He is
a speaker at conferences and seminars and author of various publications in labour law.
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Bronislava Pavelkova is currently one of the Slovak country specialists on Family Law. She teaches
Family law and Civil law at Pan-European University, Bratislava, Slovakia. She is a private barrister
and solicitor, as well as a supervisor. JUDr Pavelkova has published many books including Law
between spouses, (2004), How to get divorce (2006), Minors in Slovak family law (2009), Family law
Comments (2011, 2013, 2019), Civil Non Dispute Code Comments (2017) and many others in Slovak
language. In English she wrote Family and succession law for IEL (International Encyclopaedia of Law,
Belgium). She was a co-founder of the law television advisory service on Slovakian television JOJ
from 2008-2016. From 2006 to 2008, she was the Slovak coordinator of Asser Institute in Haag for
the project ‘Study on the Enforcement of Family Law Judgements’. Currently she takes a part in few
comparative projects of Family law.

Fatima Pérez Ferrer earned the title Doctor in Law from the University of Almeria in 2004. She is also a
Lawyer. She authored many publications related to the general and special part of Criminal Law.
Member of various national research projects on topics related to road safety, gender violence,
minors, drug trafficking, criminal law and the environment, crimes against consumers, urbanism and
corruption. Member of the Criminal Policy Study Group and of the Council of Universities of the
Andalusian Regional Government. Visiting Professor at the Institit Fir Die Gesamten
Strafrechtswissenchaften, Germany. As a part of the University of Almeria team, she conducts
research within the project “Personalized Solution in European Family and Succession Law PSEFS”
(800821-JUST-AG-2017/JUST-JCO0O-AG-2017).

Ana M. Pérez Vallejo holds Law Degree from the University of Granada and Doctor of Law from the
University of Almeria (1998). She is Professor of Civil Law, specialist in civil-commercial mediation
and responsible for the TIDEC Research Group (Paidi Groups) SEJ-235. She has been a Principal
Investigator and has participated as a member of the Team in various national and international
research projects. Its scientific production refers mainly to Family Law and Child Protection, Damage
Law, Gender Equality and Consumer Protection in the field of bank contracting. He is a member of
GEMMIE and of the Spanish Multidisciplinary Association for Research on Parental Interferences. As a
part of the University of Almeria team, she conducts research within the project “Personalized
Solution in European Family and Succession Law PSEFS” (800821-JUST-AG-2017/JUST-JCOO-AG-
2017).

Tereza Pertot studied law at the University of Trieste. She completed her PhD at the University of
Verona (Italy) in a joint program with the University of Regensburg (Germany). During her PhD she
did multiple study visits at the University of Regensburg, the University of Bayreuth and the Max-
Planck-Institute for Comparative and International Private Law, Hamburg (Germany). She is attorney-in-
law, postdoc at the Chair for German and European Consumer Law, Private Law and Comparative
Law( of the University of Bayreuth) and at the Research Center for Consumer Law at the University of
Bayreuth (Germany), and research assistant at the Chair for Civil Law as well as the Chair for Private
Law at the University of Trieste (Italy). She regularly publishes and participates as speaker in
conferences. She speaks Italian, Slovene, German and English.

Anna Plevri holds a law degree, an LLM (Hons) and a Doctorate (on Civil Procedure) (Hons) from the
School of Law of the Aristotle University of Thessaloniki. In addition, she holds an LLM (Hons) on
International Law from the Department of Law of University of Thrace. Thus, she has been trained in
various law and ADR in many European countries, in the USA and in Dubai (Negotiation Training). She
is an accredited Mediator (Civil, Commercial, Family, Workplace Disputes and ODR), a certified
Mediator’s Trainer and an Arbitrator (MCIArb). She is a licensed Supreme Court Attorney at Law,
member of the Bar Association of Thessaloniki (Greece) (2004 on going) and member of the Cyprus
Bar Association and member of the Greek and Cypriot Mediator’s Registries. She is an author of
many collaborative works and of two monographs, one on civil procedure (2014) and one on
arbitration in energy disputes (Greek and European framework) (2018) (in Greek). She is a Lecturer
of Private Law and ADR at the School of Law of the University of Nicosia currently waiting the
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decision of the ranking committee for her promotion to Assistant Professor. She regularly publishes
and participates as speaker in conferences on specialized legal topics such as civil procedure,
international commercial arbitration, private international law, mediation, law and technology etc.,
often serving as Greece’s or Cyprus’s national reporter in international legal fora and international
projects/publications. She speaks and works in Greek and English and knows German and Spanish.

Paolo Quacquarini has studied law at the Alma Mater Studiorum University of Bologna, where he
graduated in 2017. He is studying at the Specialization School for Legal Professions at the University
of Macerata and Camerino (since 2017). He is also cooperating with the team of the PSEFS project at
the University of Camerino, jointly with other PhD students and research fellows, under the
supervision of the Professor Lucia Ruggeri. He speaks Italian and English and knows French and
Spanish.

Theo Reijnen is a lecturer of Family (property) Law at the Center for Notarial Law at the Faculty of
Law at Radboud University Nijmegen (Netherlands). Before that, Theo worked in notarial practice for
over twenty years, of which more than ten years as a civil law notary. At the same time he was
lecturer at the Professional Training for civil law Notaries. Nowadays Theo is affiliated with FBN
Juristen in Amsterdam (Netherlands), where he mainly gives courses and advice to civil law notaries.
He publishes in various fields of law.

Giovanni Russo has studied Law at the University of Camerino, Italy. He graduated in April 2018 with
full marks. Currently, he is a PhD student, Eureka scholarship holder, in Civil Law and Constitutional
Legality at the University of Camerino, Italy. He is a member of editorial team to the treaty of
arbitration directed by Daniele Mantucci. He is a member of editorial team of proceedings of the
Conference about Emilio Betti directed from Giovanni Perlingieri and Lucia Ruggeri. In August 2018
he went in Oxford at the Bodleian Libraries and he did researches about blue economy, green
economy, sustainable developments and environmental damage. His PhD research is the e-mobility,
and at the same time he collaborates in researches in sustainable developments, property regimes in
Italian and European Family Law. He speaks Italian, English and he knows French.

Dafina D. Sarbinova holds PhD (Sofia), LLM in International Business Law (Queen Mary, University of
London). She is Senior Assistant Professor at Law Faculty of Sofia University 'St. Kliment Ohridski' and
Attorney-at-law at Sofia Bar. Her teaching experience includes seminars and lectures in Private
International Law to law students in Sofia University 'St. Kliment Ohridski' and in LLM programmes in
the Law Faculty of Sofia University, specifically in Legal Aspects of International Trade; Private
International Law Aspects of Intellectual Property and Cross-border Consumer Contracts.
Additionally, she also gives lectures to Erasmus students in Sofia University. Her practical and
academic interests are private international law, international dispute settlement, international trade law,
legal aspects of international finance.

Freek Schols is full professor of Private Law, in particular Notarial Law at the Centre for Notarial Law
at the Faculty of Law at Radboud University (Nijmegen, Netherlands). Until November 2008 he was
professor of Estate Planning at this faculty. In August 2016 Freek was also appointed as extraordinary
professor of Family (property) Law and Inheritance law at the Faculty of Law of the University of
Curagao. Freek worked in notarial practice for many years and is currently associated with
ScholsBurgerhartSchols estate planners. He is, among other things, editor of the WPNR (Weekblad
voor Privaatrecht, Notariaat en Registratie), co-author of the Handbook Succession Law, co-author of
the Asser International Family and inheritance law and editor-in-chief of EstateTip Review. He is,
among other things, senior lecturer at the Professional Training for civil law Notaries (Family Property
Law and inheritance law) and the Professional Training for Lawyers (divorce law and inheritance law).
In December 2005 he obtained his doctorate in Law on the dissertation entitled 'Pseudo-succession
law with binding elements'. Freek advises, publishes and gives lectures in various fields of law.
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Elisa Sgubin has studied law at the University of Trieste (ltaly) and has gained a PhD in “Diritto
privato europeo dei rapporti patrimoniali, civili e commerciali” at University of Verona (Italy). She has
also obtained the title of Doktor der Rechte at University of Regensburg (Germany). Currently she
practices as lawyer in Udine (ltaly) and cooperates with the Chair of Private and Civil Law at the
University of Trieste. She regularly publishes on specialized legal topics. She speaks and works in
Italian, English and German.

Sanna Thorslund is a doctoral candidate in Private Law, in particular Family Law and Insolvency Law,
at Uppsala University. Her research centres on the interplay between Family Law and Property Law
regulations, with a special focus on creditor issues.

Agnes Vihart is a judge at the District Court Dunaujvaros since 2017. She works with cases for family
law and other private law affairs. 2004-2017 she worked as an advocate in different private law
cases. She has earned a professional law degree in European Law (2003) and holds LLM title in Family
Law (2017). She is a member of the Research Team ,,Dezs6 Markus” for Comparative Legal History at
the Faculty of Law University of Pécs. She participates in judicial trainings organized by the ERA and
the EJTN. She speaks and works in Hungarian, German and English.

Danijela Vrbljanac is a Postdoctoral Fellow at the Department of International and European Private
Law University of Rijeka, Faculty of Law. In 2016, she obtained her Ph.D. at the same Faculty. She
participated in several EU funded and domestic projects including the project “EU Judiciary Training
on Brussels lla Regulation: From South to East”. She was granted scholarships for research stays at
the Europa-Institut, University of Saarland in 2017, University of Milan-Bicocca in 2015 and Max
Planck Institute for Comparative and International Private Law in Hamburg in 2014. So far, she is the
author of several papers in the area of private international law and European private law. She is a
member of the Croatian Comparative Law Association and an associate of the Institute of European
and Comparative Law at the University of Rijeka, Faculty of Law. As a part of the PRAVRI team, she
conducts research within the project “Personalized Solution in European Family and Succession Law
PSEFS” (800821-JUST-AG-2017/JUST-JCOO-AG-2017).

Mateusz Wasik is attorney-at-law affiliated with the Warsaw Bar Association, certified tax advisor
affiliated with the Polish Chamber of Tax Advisors, MA graduate at the University in Warsaw, and PhD
Candidate in the Institute of Law Studies of the Polish Academy of Sciences. He has almost 7 years of
professional expertise in Tax & Global Mobility advisory including cross-borders moves, international
taxation, immigration and global mobility rules. In 2018 he was on a 3-month international
assignment in Amsterdam, the Netherlands where was responsible for advisory projects related to
the EU tax law as international tax consultant. Besides professional experience, he was serving pro-
bono services for one of the biggest LGBT organizations in Poland where was responsible for a legal
support for its clients. Co-author of the Hate Crime in Poland 2012-2016 — a report prepared for the 3rd
cycle of the Universal Periodic Review under the auspices of the United Nations Human Rights
Council. His main research interests include human rights, personal taxation and discrimination
aspects. Currently he has been working on a field of lack of recognition of the same-sex marriages
and legal partnerships in the certain EU countries and potential tax discrimination aspects related to
that legal gap.

Sandra Winkler is an Assistant Professor of Family Law of the University of Rijeka, Faculty of Law
(Croatia). Before she joined the Faculty of Law University of Rijeka in 2006, she collaborated as an
external researcher with the Chair of Private Law and the Chair of Civil Law at the Faculty of Law
University of Trieste (Italy). In 2009, she received her PhD degree in Law from the Faculty of Law,
University of Verona (ltaly). She was awarded a research grant at the Max Planck Institut flr
auslandisches und internationales Privatrecht in Hamburg (Germany) on three occasions. Her
research interests include Family Law and European Family Law. She actively participates in
international and national seminars and conferences and publishes scientific papers and articles in
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the field of Family Law and European Family Law. She was a Visiting Professor at the Faculties of Law
in Verona, Trieste and Trento. She is a member of the Croatian Comparative Law Association. She
leads the PRAVRI team in the project “Personalized Solution in European Family and Succession Law -
PSEFS” (800821-JUST-AG-2017/JUST-JCOO-AG-2017). She speaks and works in Croatian, Italian and
English and knows German.

Lucie Zavadilova graduated from the Faculty of Law of Masaryk University, the Czech Republic, in
2015. In 2018, she defended her doctoral thesis (JUDr.). She is a fourth year Ph.D. student at the
Department of International and European Law, Faculty of Law, Masaryk University. In her research,
she focuses on Private International Law and International Civil Procedure, particularly on the issue
of matrimonial property regimes having cross-border implications. She is also an external lecturer at
the Department of International and European Law. She has participated in several projects.
Currently, she is involved in the project "Cross-border litigation in Central-Europe: EU private
international law before national courts (CEPIL)", which is supported by the European Union. She
regularly publishes and participates as speaker in conferences in the Czech Republic and abroad.
Besides, she works as an in-house lawyer.

Stefano Zordan works and researches at the intersection of geography and political theory. He got
his Bachelor’s degree from the National University of Ireland, Maynooth, and his Master’s in Ethics
and Politics from Harvard University. He is the curator of the Italian edition of “The Practice of
Adaptive Leadership” by Harvard professors Heifetz and Linsky.

Mirela Zupan is a Professor at the Department of Public and Private International Law, and the Head
of the PhD Programme in Law of the Josip Juraj Strossmayer University of Osijek, Faculty of Law. Her
professional orientation towards EU law derives from her Postgraduate Scientific Master Study on
the Law of European Integration at the Faculty of Law Rijeka (2004) and her PhD on EU private
international law on child maintenance (2009). Her main professional interests include cross-border
family relations, child protection and human rights within EU acquis. She was awarded with Max-
Planck Society Doctoral (2007) and Postdoctoral (2011) Grant to conduct research at the Max-Planck
Institute for Foreign and Comparative Law, Hamburg, Germany. She was a Visiting Professor at the
Faculties of Law in Pécs, Budapest, Maribor, and Verona; and teaches EU law at the Master’s
Programme and the PhD Program. Currently, she is a holder of the Jean Monnet Chair on Cross-
Border Movement of a Child within EU awarded to the Josip Juraj Strossmayer University of Osijek.
Zupan is a head researcher for the Croatian project partner in Facilitating Cross-Border Family Life:
Towards a Common European Understanding (EuFams 1l), head researcher for the Croatian project
partner in the Protection of Abducting Mothers in Return Proceedings: Intersection between
Domestic Violence and Parental Child Abduction (POAM). She is actively participating in judicial
training for ERA Trier, EJTN and Croatian Judicial Academy. Mirela Zupan is a Croatian INCADAT data
base reporter.
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Austria

Tereza Pertot

1. Social perspective.

1.1. Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

In Austria the traditional, more generational family is not as frequent as in the past. Most families in
Austria are small, nucleus families, consisting of two parents, not necessarily married to each other,
and their child or children. One-parent families also exist. Family formations consisting of only two
spouses or partners are frequent too. Patchwork families (stepfamilies or reconstituted families') are
a common phenomenon in Austria as well.> The most frequent family formation is still the nucleus
family, based on the marriage and with children. However, the number of other formations is
growing.’

1.2. Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

In 2018 45.455 marriages were entered into in Austria.* In the same year 450 civil partnerships were
registered.’ In 2018 2.436.000 families lived in Austria. 1.731.000 were spouses (married to each
other), 394.000 cohabitants (Lebensgemeinschaften), 257.000 mothers and 48.000 fathers living
alone with their children.® In the same year there were 85.000 stepfamilies or reconstituted families
with children under 25.”

! J.e. families with at least one child descending from a former marriage or other form of partnership: see
https://www.statistik.at/web en/statistics/PeopleSociety/population/households families living arrangemen
ts/famllles/lndex html (15.5.2019).

Kerschner, F., 2013, 1, 1/2;
https://www.statistik.at/web_en/statistics/PeopleSociety/population/households families_living_arrangemen
'gs/families/index.html (15.5.2019).

https://www.statistik.at/web en/statistics/PeopleSociety/population/households families living arrangemen
ts/families/index html (15.5.2019).
https //www.statistik.at/web _en/statistics/PeopleSociety/population/marriages/index.html (15.5.2019).
www.statistik.at/web_en/statistics/PeopleSociety/population/registered partnerships/120328.html
((515.5.2019).

www.statistik.at/web en/statistics/PeopleSociety/population/marriages/index.html;
http://www.statistik.at/web en/statistics/PeopleSociety/population/registered partnerships/120328.html;
http://www.statistik.at/web en/statistics/PeopleSociety/population/households families living arrangement
s/families/index.html (15.5.2019).
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1.3. Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

In 2017 there were 16.180 divorces in Austria.® 96 civil partnerships were dissolved in the same
9
year.

1.4. Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

The abovementioned statistical data concerning marriages and registered partnerships also includes
marriages and registered partnerships of people with the habitual residence in Austria that
concluded a marriage or that registered their union abroad.”® E.g. in 2018 2.569 (of 45.455)
marriages were concluded abroad. In the same year 41 (of 450) partnerships of people with
residence in Austria were registered out of the country.™™ On the contrary, the marriages and
registrations of people with the main residence abroad are not taken into account (for statistical
purposes), even if they took place in Austria.™

2. Family law.
2.1. General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

The main legal source of the Austrian family law is the Austrian Civil Code — Allgemeines Biirgerliches
Gesetzbuch from 1811 (hereafter ABGB). The core of the matrimonial property law is contained and
regulated in §§ 1217 et seq. of the ABGB. Relevant dispositions are also §§ 40 et seq. of the ABGB
(which deal with the matrimonial and the child law) and §§ 98 et seq. of the ABGB (concerning the
compensation for the help given in the profession of the other spouse).

Another important source is the marriage act or Ehegesetz (hereafter EheG), which deals e.g. with
the division of the matrimonial property (see §§ 81 et seq.). Some rules are provided also by the
Wohnungseigentumsgesetz of 2002 (hereafter WEG) concerning the housing law and especially the
ownership partnership for apartments (see especially §§ 2, 5 and 13). The Auferstreitgesetz
(hereafter AuRStrG) contains dispositions applying to the non-litigious proceedings in family matters.

® https://www.statistik.at/web_en/statistics/PeopleSociety/population/divorces/index.html (15.5.2019).
9

https://www.statistik.at/web en/statistics/PeopleSociety/population/registered partnerships/dissolution of
partnerships/index.html (15.5.2019).

10 www.statistik.at/web en/statistics/PeopleSociety/population/marriages/index.html (15.5.2019);
http://www.statistik.at/web en/statistics/PeopleSociety/population/registered partnerships/120328.html

(15.5.2019).
11

http://www.statistik.at/web de/statistiken/menschen und gesellschaft/bevoelkerung/eheschliessungen/120
327.html (15.5.2019).
12

http://www.statistik.at/web de/statistiken/menschen und gesellschaft/bevoelkerung/eheschliessungen/120
327.html (15.5.2019).
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The Eingetragene Partnerschaft-Gesetz (hereafter EPG) applying to the registered partnerships (of
same-sex and now also of opposite-sex partners: see 2.1.2).

Two other sources are the Zivilprozessordnung (hereafter ZPO) and the Jurisdiktionsnorm (hereafter
JN), dealing with litigious proceedings and with the jurisdiction. To be mentioned is also § 1 of the
Notariatsaktsgesetz (hereafter NotaktsG), i.e. Notarial Deed’s Law.” Furthermore, Austria ratified
many international Conventions and Treaties concerning family law. European Regulations are
applicable as well (reducing the importance of the Austrian private international law rules, contained
in the Internationales Privatrechtsgesetz, hereafter IPRG).

2.1.2. Provide a short description of the main historical developments in FL in your
country.

The Austrian Civil Code (ABGB) was enacted in 1811. In the 19" century there were discussions
between the State and the Church concerning their competence in the field of family and marriage
law. In 1938 the German EheG entered into force in Austria. After 1945 the Austrian law was
“depurated” from the influences of the National Socialism. In the 70ies some reforms took place in
order to adapt the Austrian family and marriage law to the social development. In 1975-1976 the
principle of partnership was introduced in the marriage law. The legislator recognized equal rights
(and duties) to both spouses. He also straightened the rights of the children born out of wedlock.

In 1989 the Kindschaftsdnderungsgesetz (concerning the child law) was adopted. To be mentioned is
also the Namenrechtsénderungsgesetz of 1995, an amendment regarding the right to a name, which
recognized to the spouses the possibility to take a decision concerning their name(s) after the
conclusion of the marriage (special rules are then foreseen for children). In 1999 the Eherechts-
Anderungsgesetz modified the law of divorce, amending the regulation of the spouses’ financial
support after the dissolution of the marriage. Another reform, the
Kindschaftsrechtsdnderungsgesetz, followed in 2001 (changing the rights of children, already
modified in 1970 and in 1989). In 2002 the housing law of 1975 was reformed. A new
Wohnungseigentumsgesetz (WEG) was adopted, which introduced the so called “ownership
partnership” for apartments (Eigentiimergemeinschaft) — “a community of two natural persons that
have shares in the joint ownership of an apartment” (see § 2, paragraph 10 and §§ 13 et seq. of the
WEG 2002)."*

To be mentioned is then the AuRStrG 2003 (see point 2.1.1), which also applies to family matters.
The Familien- und ErbrechtsénderungsG 2004 dealt with the law of descent (Abstammungsrecht).
Two important reforms took place in 2009: the Familienrechts-Anderungsgesetz and the EPG (see
point 2.1.1). The latter recognized and regulated registered same-sex partnerships. Another relevant
reform concerning the child law (especially the name law and the law of custody or Obsorge) was
adopted in 2013 with the Kindschafts- und Namensrechts-Anderungsgesetz. In 2013 the EheG (see
point 2.1.1) was modified. In the same year the Bundes-Kinder- und Jugendhilfegesetz (aiming to
protect the children against family violence) and the new Personenstandgesetz 2013 (concerning the
personal status) entered into force. In 2014 the legislator extended the possibility of adoption to
registered partners. The Erbrechtsreform 2015-2017, which introduced many changes in the field of
succession law will be analyzed below (see point 3.1.2). In 2017 the Erwachsenen-Schutzgesetz was
adopted, entering into force in 2018.

An important change was introduced by the Austrian Constitutional Court in its decision of 4
December 2017." According to this decision the Austrian law was changed (see § 44 ABGB, §§ 1 et

 For a list of legal sources (dealing with and relevant for the matrimonial property law), see: Roth, M., 2008, 2;
Rechberger, W., 2003, 5; Ganner, M., 2013, 6 et seq. Some other legal sources are then listed by Kerschner, F.,
2013,7,1/16.

Y The translation is of Rechberger, W., 2003, 5.

B see Verfassungsgerichtshof of 4th December 2017 — G 258-259/2017-9.
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seq., § 5, paragraph 1, 1, EPG) and from 1 January 2019 registered partnerships and marriages are
allowed for both, heterosexual and same-sex partnerships.*

2.1.3. What are the general principles of FL in your country?

The following main principles characterize the Austrian family law:
e the non-interference of the State in the family matters (the personal rights arising from the
marriage cannot be enforced);
e the centrality of the child’s interest;
e the equality of spouses and the principle of partnership;
e the principle of formality (or Typenzwang);
e the principle of transparency;
e the possibility of divorce and remarriage."’

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

§ 40 ABGB provides a legal definition of “family”. This one is intended as (the union of) predecessors
(ancestors or progenitors) and their descendants (they’re relatives). The relation between one
spouse and the relatives of the other one is named Schwdgerschaft (affinity).

The family is based on a marriage contract (Ehevertrag, § 44 of the ABGB). However, in the today’s
life the family is to be intended in a broader sense, i.e. as comprehensive of relationships with
children born out of wedlock and between registered partners as well.”® Thus, some legal
dispositions, aiming to protect the family, have now a wider application than in the past. At the same
time, there’re also some rules that continue to apply only to a family intended in a more restricted
sense.

2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

There’s no definition of the “spouse” under the Austrian law. However, § 44 of the ABGB contains a
definition of the term “marriage” (see point 2.1.4.). As arises from this disposition, family
relationships are based on a marriage contract. Marriage is defined as a contract of two persons,
which assume reciprocal obligations: “to live in a joint community, to procreate, to raise children and
to support each other”.” Religious marriages do not have the same effects as the civil one

(celebrated before a registrar and recorded in the register, Ehebuch).”®

16

The reformed ABGB can be found at the following link:
https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10001622
(15.5.2019). For the “new” EPG see:

https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=20006586
(15.5.2019). The historical development has been described by: Rechberger, W., 2003, 5 et seq. See also Roth,
2008, 3 et seq. and Ganner, M., 2013, 9. An analysis is offered by: Kerschner, F., 2013, 13, 1/25 et seq.

v Ganner, M., 2013, 10. The main principles are listed by Kerschner, F., 2013, 11, 1/20 et seq.

'8 Kerschner, F., 2013, 3, 1/4.

' see Roth, M., 2008, 2.

%% Cfr. Rechberger, W., 2003, 40.
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Originally the marriage was only possible between persons of different gender. However, this is not
the case anymore. After the abovementioned decision of the Austrian Constitutional Court (and the
modification of the ABGB as well as of the EPG: see point 2.1.2) marriages and registered
partnerships are allowed for heterosexual and for homosexual couples.

The legal age for the marriage is 18. Nevertheless, a marriage between an 18-year-old and a 16-year-
old spouse may be concluded as well. The consent of the parents or legal representative(s) of the
minor spouse (or an authorization of the court) is needed (see §§ 1 et seq. of the EheG).?* The law
provides some form requirements, which should be meet (see §§ 15 and 17 EheG).” Only
monogamous marriages are allowed, as there’s a prohibition of bigamy in Austria (see § 8 of the
EheG and § 192 of the StGB). This means, that one person cannot be married to more than another
one at the same time. Moreover, a marriage between some relatives is prohibited (§ 6 of the EheG
and § 211 of the StGB).”

2.1.5.2. What types of relationships/unions between persons are recognised in FL of your
country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system or
are there different definitions for different purposes (family law, succession law,
tax law, etc.)?

The relationships between couples recognised under the Austrian law are:
e the marriage (between same-sex and opposite-sex couples);
e the (registered) civil partnership or eingetragene Partnerschaft between same-sex and (now
also) heterosexual couples (regulated in the EPG: see point 2.1.1);
e the cohabitation, which is considered only in some dispositions of the secondary law and
after the reform of the inheritance law of 2015-2017 also in the field of the succession law
(see points 2.1.6, 3.2.1 and 3.2.4).*

2.1.6. What legal effects are attached to different family formations referred to in g 2.5.?

Effects attached to the marriage

In Austria only a civil marriage has legal effects (see point 2.1.5.1). These are regulated in §§ 89 et
seq. of the ABGB. § 90 of the ABGB foresees the rights and duties of the spouses (so-called primary
regime). According to this disposition the spouses should have a matrimonial relationship (which also
comprehends the duty to live together, i.e. the duty to matrimonial cohabitation). They have to
behave loyally (Treuepflicht), respect and support each other (respektvolle Begegnung and
gegenseitige Beistandspflicht). These duties are mandatory. In other cases (i.e. with regard to other
provisions), spouses can agree to depart from the default rules. The possibility for one spouse to act
without the consent of the other one is foreseen under certain conditions. According to § 90,
paragraph 2 of the ABGB, each spouse has to assist the other in his or her profession (if reasonable,
necessary and unless agreed otherwise). The spouses may agree on their Ehewohnung (i.e. the
marital home). § 97 of the ABGB provides some restrictions concerning its disposition. Both spouses
have the same duties to each other. Spouses don’t necessarily have the same name?® (for details, see
§§ 93 et seq. of the ABGB).

*! Kerschner, F., 2013, 25, 2/10.

2 Kerschner, F., 2013, 26, 2/12.

> Kerschner, F., 2013, 26, 2/11.

** For an analysis of the regulation of the informal relationships in Austria, see: Roth, M., Reith, C., 2015, 1 et
seq.

2 The answer on this question is based on: Rechberger, W., 2003, 7, 11 et seq.
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For the so-called Schliisselgewalt, which applies independently of the property regime of the
spouses, see: § 96 of the ABGB and, for more details, point 2.2.2.

Effects attached to the registered partnership

The effects of the registered partnership coincide with them arising from the marriage.”® However,
there’re also some differences. E.g. registered partners are not obliged to mutual faithfulness
(Treuepflicht), but only have a duty to (live in) a relationship of reciprocal trust (Pflicht zur
Vertrauensbeziehung). Furthermore, it’s easier to dissolve a registered partnership as to obtain a
divorce (see §§ 13 et seq. of the EPG).”’

Effects attached to the non-married and non-registered couples

There’s no general regulation of the non-married and non-registered couples under the Austrian
law.”® On the contrary, there’re only some dispositions (not only in the field of private law), which
applies to de facto partnerships. The most important private law provision is § 14 of the Mietgesetz
(Rent Law Act), which foresees the partner’s right to enter into the tenancy (and to become part of
it) after the other partner’s death.” To be mentioned are also §§ 2, 13 et seq. of the WEG 2002,
which extend the possibility of an ownership partnership for apartments (see points 2.1.1. and 2.1.2.)
to unmarried couples. * For the new succession’s rights of the surviving non-married partner, see
point 3.2.1. Partners also have the possibility to meet partnership agreements within some limits.*’

Effects attached to the engagement

Verl6bnis or engagement (see §§ 45 et seq. of the ABGB) is a (mutual) promise of two persons to
marry each other. If one of the them doesn’t want to enter into marriage after such a promise, the
other has only a compensation right (and no claim for marriage).*

2.1.7. Have there been proposals to reform the present legislation in the context of marriage
and formal/registered or informal/de facto family formations? Explain briefly.

After the abovementioned decision of the Austrian Constitutional Court and the consequent
legislative changes (see point 2.1.2), homosexual partners can enter into a marriage and
heterosexual couples can register they partnership. The possibility to increase the rights of the non-
married partners is discussed in the literature. The same is for the opportunity to reform the divorce
and its consequences.®
2.2. Property relations.

2.2.1. List different family property regimes in your country.

The family property regimes in Austria are:**

% See  http://www.coupleseurope.eu/en/austria/topics/8-what-does-the-law-provide-for-the-property-of-

registered-and-non-registered-partners/ (15.5.2019).

2 Kerschner, F., 2013, 152 et seq.

8 http://www.coupleseurope.eu/en/austria/topics/8-what-does-the-law-provide-for-the-property-of-
registered-and-non-registered-partners/ (15.5.2019). For an analysis, see: Roth, M., Reith, C., 2015, 1 et seq.

*® Roth, M., Reith, C., 2015, 30 et seq.

** For a list of dispositions applying to the unmarried and non-registered partners see: Kerschner, F., 2013, 158
et seq.; Roth, M., Reith, C., 2015, 1 et seq. See also Rechberger, W., 2003, 39 et seq., 47 et seq.

3 Kerschner, F., 2013, 161.

32 Rechberger, W., 2003, 46.

3 Kerschner, F., 2013, 22.

3 Rechberger, W., 2003, 7 et seq.
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e the separation of property (Giitertrennung) (as the statutory or default regime: see § 1233,
1237 of the ABGB);

e the community of property (Giitergemeinschaft, see § 1233 et seq. of the ABGB). This one
can be: general (allgemeine Glitergemeinschaft), comprising all the existing property of the
spouses as well as the property they are going to acquire during the marriage; or limited
(beschrinkte Giitergemeinschaft), where only certain assets are jointly owned, e.g. the
property currently existing (§§ 1233, 1177 of the ABGB) or the property that is going to be
acquired or inherited in future.®

Another distinction can be made between the community of property during life (Glitergemeinschaft
unter Lebenden) and community of property after death (Giitergemeinschaft auf den Todesfall).*®
Spouses can also opt for a conventional property regime.”’

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community of
accrued gains, deferred community and personal assets)? What property is included in
community of assets, and what property is included in personal assets?

The default or statutory family property regime under the Austrian law is the separation of property
(Giitertrennung) (see §§ 1233 and 1237 of the ABGB).* During the marriage® each spouse has the
exclusive ownership of the assets brought into and acquired during the marriage.*”” Each spouse
manages his or her property (however, a common administration can also be agreed) and is free to
dispose of his or her assets. A limitation of this freedom through an agreement is possible (see § 364c
of the ABGB). Such an agreement is opposable to third parties after the registration in the land
register (§ 364c of the ABGB). Some limitations (contained in the Wohnungeigentumsgesetz: see § 13
of the WEG; confront § 97 of the ABGB) are foreseen with regard to the disposition of the family
residence (or Wohnungseigentum).

Under the default property regime, each spouse is liable for his or her owns debts. On the contrary,
he is not liable for the debts incurred by the other spouse. On the contrary, he or she is the sole
debtor of his or her creditors.”* Only if an obligation was entered into by both spouses, there’s a joint
and several liability of both of them (Solidarhaftung). Each of the spouses has the right to be
compensated for the assistance of the other one in his or her profession (§ 98 of the ABGB).** A
possible exception from the principle of separation could be so called Schliisselgewalt, which allows
the spouse who runs the household and has a low income (or no income at all) to oblige the other
one, concluding legal transactions for domestic purposes of daily life for him or her (§ 96 of the
ABGB).”

There’s also the possibility for the spouses to acquire assets jointly. The provisions on the joint
property of apartments apply too (see point 2.1.6).

% Rechberger, W., 2003, 13 et seq.; Roth, M., 2008, 14, 17 et seq.

*® Rechberger, W., 2003, 14.

% For a first information, see: http://www.coupleseurope.eu/en/austria/topics/2-is-there-a-statutory-
matrimonial-property-regime-and-if-so-what-does-it-provide (15.5.2019);
http://www.coupleseurope.eu/en/austria/topics/3-how-can-the-spouses-arrange-their-property-regime
(15.5.2019).

* For an analysis see Kerschner, F., 2013, 48, 2/57 et seq.; Roth, M., 2008, 12 et seq. For a first information,
see: www.coupleseurope.eu/en/austria/topics/2-is-there-a-statutory-matrimonial-property-regime-and-if-so-
what-does-it-provide (15.5.2019).

* For the consequences of its dissolution, see e.g. Scherpe, J. M., 2016, 162.

** Roth, M., 2008, 38.

*I Rechberger, W., 2003, 13; Roth, M., 2008, 13; Ferrari, S., 2012, 52.

2 Rechberger, W., 2003, 9.

43 Rechberger, W., 2003, 12 et seq.
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2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are the
conditions and permissible contents of these agreements? In particular, may the
spouses only choose among offered matrimonial property regimes or can they create
a “new regime just for them”?

A property regime different from the default one can be chosen by the spouses through an Ehepakt
or marriage contract (§§ 1217 et seq. of the ABGB). A definition of marriage contract can be found in
§ 1217 of the ABGB. It's defined as “a contract concluded over the property of the spouses with
regard to marriage”.** The marriage contract must be concluded in the form of a notarial deed (§ 1
NotaktsG). However, according to the Supreme Court, it’s still valid if it’s (factually) enforced.* The
contract law rules apply. Minors (i.e. the ones who haven’t reached the age of majority) need the
approval of their parents in order to conclude the marriage contract. *°

Spouses may e.g. choose the family property regimes of community of property or
Glitergemeinschaft (§§ 1233-1236 of the ABGB). This one can be: general, allgemeine
Glitergemeinschaft; or limited, beschrinkte Glitergemeinschaft, where only certain assets are jointly
owned. A distinction can be made between the community of property during life
(Gltergemeinschaft unter Lebenden) and community of property after death (Glitergemeinschaft auf
den Todesfall) (see point 2.2.1).

The spouses can also meet an advanced agreement on the division of their property in in case of a
divorce. The judge may depart from such an agreement pursuant to § 97, paragraph 2 of the EheG.
Advanced agreements concerning the division of the marital savings and/or home has to be made in
form of a notarial deed. On the contrary, the written form is required for the agreements dealing
with the division of other assets (see § 97, paragraph 1 of the EheG).*

2.2.4. Explain briefly the rules on the administration of family property and compare if there
are difference for different property regimes.

Under the default matrimonial property regime of separation of property each spouse manages his
or her property (a common administration of the property can be agreed) and is free to dispose of it.
A limitation of this freedom through an agreement is possible (see § 364c of the ABGB). Such an
agreement is opposable to third parties after the registration in the land register.*® Some limitations
(contained in the Wohnungeigentumsgesetz: see § 13 of the WEG; confront § 97 of the ABGB) are
foreseen with regard to the disposition of the family home (or Wohnungseigentum).

If the spouses live under the property regime of community of property during life
(Gltergemeinschaft unter Lebenden), they are jointly owner of the common property (Gesamtgut)
according to their shares. However, some assets may also be retained by each spouse (Eigengut).
Especially, the spouses can agree that some assets are excluded from the common property and
belong to each of them (Vorbehaltsgut). There’re also some rights, which cannot be part of the joint
property of the spouses (Sondergut).”® The latter may dispose over the common property by mutual
agreement. Nevertheless, if one of them disposes over his or her share individually (without being
instructed by the other spouse to manage the common property), the transaction is to be considered
valid and he is only responsible against the other spouse. The spouses can also agree on some
management’s rules in the marriage contract.

“* For the translation in English see: Rechberger, W., 2003, 13.

*> OGH 23.11.1972 Sz 127/72 = EvBI 1973/178. See Ferrari, 2012, 59 et seq.; Rechberger, W., 2003, 9.
4 Rechberger, W., 2003, 17.

* Ferrari, S., 2012, 61.

8 Ferrari, S., 2012, 60; Rechberger, W., 2003, 14.

* Rechberger, W., 2003, 14; Roth, M., 2008, 15 et seq.
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In case of a community of property after death (Giitergemeinschaft auf den Todesfall), during the
marriage the assets of the two spouses remain separated and each spouse can freely dispose of his
or her property. This only changes at the time of the death of one spouse, when the property of both
spouses is put together and divided in two parts (after deduction of debts). One of the two parts
goes to the surviving spouse, while the other is transferred in accordance with the inheritance law
rules to the heirs (§ 1234 of the ABGB).*®

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

There’s no register for the publication of the matrimonial property regime under the Austrian law.>
Thus, there’s no obligation to register the marriage contracts or the advanced agreements. In case of
a marriage with an entrepreneur there’s the possibility to apply for a registration of the marriage
contract in the Unternehmensgesetzbuch (Register of Companies). This allows the spouse married to
an entrepreneur to invoke his or her rights arising from the marriage contract against the company’s
creditors (see § 36 Unternehmensgesetzbuch, hereafter UGB). Furthermore, if one of the spouses is
an individual entrepreneur, the marriage contracts is entered into the commercial register
(Firmenbuch) (§ 4 of the Firmenbuchgesetz or Commercial Register Code). Prohibitions of alienation
are registered in the land register according to § 364c of the ABGB. The same is for the ownership
partnership for apartments pursuant to § 5 WEG 2002.%

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community debts
and which are considered personal debts?

Under the default property regime, each spouse is liable for his or her owns debts.”® On the contrary,
he’s not liable for the debts incurred by the other spouse. Only if an obligation was entered into by
both spouses, there’s a joint and several liability of both of them (Solidarhaftung).>* Special rules
apply to the Schliisselgewalt (see point 2.1.6). In this case the employed spouse may make the third
party know that he doesn’t want to be represented by the other spouse (in the legal transactions
concerning the daily life and made for domestic purposes).” If the spouses live under the general
community of property, both, i.e. the (entire) common property and the individual property of the
acting spouse, are liable for spouses’ personal debts. In case of a limited community, for the debts
incurred by one spouse are only liable his or her personal assets and his or her share of the common
assets. Hence, the liability of the other spouse is excluded (see § 1235 of the ABGB).*® Both spouses
are then jointly liable (with their personal and common property) for the debts that they entered
into jointly (community debts).>’

*% Rechberger, W., 2003, 14; Ferrari, S., 2012, 60; Roth, M., 2008, 14.

> http://www.coupleseurope.eu/en/austria/topics/4-can-or-must-the-matrimonial-property-regime-be-
registered (15.5.2019).

> Rechberger, W., 2003, 16. See Roth, M., 2008, 55.

> For a first information see: http://www.coupleseurope.eu/en/austria/topics/2-is-there-a-statutory-
matrimonial-property-regime-and-if-so-what-does-it-provide (15.5.2019).

>* Rechberger, W., 2003, 17; Roth, M., 2008, 40.

> Roth, M., 2008, 11 et seq. Rechberger, W., 2003, 12.

> Rechberger, W., 2003, 14; Roth, M., 2008, 9 et seq.

>’ Roth, M., 2008, 20 et seq.
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2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

Marriage
In case of a dissolution of the union (by invalidation, cancellation or divorce), the property (savings

and consumable property™®) is divided between the spouses (according to §§ 81 et seq. EheG).*

If there’s no consent of the spouses, the court provides in a non-contentious legal proceedings
(Ausserstreitverfahren).®® The division doesn’t take place for the goods brought into the marriage by
one spouse. The same is for the assets, that a spouse inherited or received by donation from a third
person. Also the assets of personal or professional use of one spouse or belonging to a company (the
same is for the company’s shares) are not included in the division (see § 82 of the EheG).** The
marital home is subject to the division if the conditions listed in § 82, paragraph 2, of the EheG exist,
unless an exclusion was agreed (§ 87, paragraph 1 of the EheG). When the property is divided, the
spouses’ contribution to its acquisition and the children’s interest (especially their well-being) are to
be taken into account (§ 83, paragraph 1 of the EheG). Debts have to be considered in the division
too (see § 81, paragraph 1 and § 83, paragraph 1 of the EheG).® Spouses can also conclude advanced
agreements in order to divide their matrimonial property in case of a divorce (see point 2.2.3). If the
allocation of the assets doesn’t lead to a just result, an equalization payment may be ordered by the
court in favor of the disadvantaged spouse (§ 94, paragraph 1, EheG).%

Registered partnership

The consequences of the dissolution of a registered partnership are regulated in the §§ 24 et seq. of
the EPG, which provide for a division of the property of daily use and of the savings. The regulation of
the division is modeled on §§ 81 et seq. EheG.*

De facto relationship
There is no specific regulation of the consequences arising from the dissolution of a de facto
partnership. General obligation and property law rules apply.®

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

No, similar rules don’t exist under the Austrian law. Provisions concerning the marriage portion, the
bride price and the morning gift (Heiratsgut, Widergabe and Morgengabe)®® were repealed in 2009.
Also the rules providing a children’s dowry claim, were modified in order to abolish the former
residual discriminations.®’

*Fora definition, see: Roth, M., 2008, 11.

> For a short description, see: http://www.coupleseurope.eu/en/austria/topics/5-what-are-the-consequences-
of-divorce-separation (15.5.2019).

60 Rechberger, W., 2003, 19. See Resetar, B., 2008, 5.

®! See Roth, M., 2008, 36.

®2 For a translation in English of these dispositions see http://coupleseurope.eu/en/autria/topics/5-what-are-
the-consequences-of-divorce-separation/ (15.5.2019).

& See http://coupleseurope.eu/en/austria/topics/5-what-are-the-consequences-of-divorce-separation/
(15.5.2019). For an analysis of the consequences of divorce, see: Ferrari, S., 2012, 52 et seq.

64 http://www.coupleseurope.eu/en/austria/topics/8-what-does-the-law-provide-for-the-property-of-
registered-and-non-registered-partners/ (15.5.2019).

® Roth, M., Reith, C., 2015, 4.

% See more in Roth, M., 2008, 139.

®” see Kerschner, F., 2013, 52, 2/63; 139, 3/49.

10


http://www.coupleseurope.eu/en/austria/topics/5-what-are-the-consequences-of-divorce-separation
http://www.coupleseurope.eu/en/austria/topics/5-what-are-the-consequences-of-divorce-separation
http://coupleseurope.eu/en/autria/topics/5-what-are-the-consequences-of-divorce-separation/
http://coupleseurope.eu/en/autria/topics/5-what-are-the-consequences-of-divorce-separation/
http://coupleseurope.eu/en/austria/topics/5-what-are-the-consequences-of-divorce-separation/
http://www.coupleseurope.eu/en/austria/topics/8-what-does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/
http://www.coupleseurope.eu/en/austria/topics/8-what-does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/

Family Property and Succession in EU Member States National Reports on the Collected Data

2.3. Cross-border issues.

2.3.1. Is your country participating in the enhanced cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

Yes, Austria is participating in the enhance cooperation with regard to the two abovementioned
Regulations.

2.3.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as
” u ”n u

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

The Regulations are going to apply also to some aspects of matrimonial law, which are not defined as
matrimonial property regimes under the Austrian law (see e.g. §§ 81 et seq. of the EheG® and § 98
of the ABGB, dealing with the compensation of the spouse helping in the business of the other
one).”

2.3.3. Are you expecting any problems with the application of the rules on jurisdiction?

Considering the existing information, no bigger issues seem to arise regarding the application of
these rules. Some problems could arise with regard to the accessory jurisdiction foresee in the
European Regulations (Art. 4 and 5) and the proceedings concerning the division of the property
which is only possible after the dissolution of the marriage.”

2.3.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

Under the Austrian law, marriages and registered partnerships are allowed for couples of different
and of same sex. Thus, problems could arise, if the applicable law doesn’t know the same-sex
marriage or restricts the registration of partnerships to same-sex couples.

2.3.5. What issues are expected regarding the recognition and enforcement? In particular,
concerning the public policy?

Forced, polygamic marriages and marriages between children are basically considered as against the
public policy.”" However, the number of polygamic marriages (involving people leaving in Austria) is
increasing as a result of the migration phenomenon. Thus, it could be expected that the question,
whether a polygamic marriage is against the ordre public or not, is going to be discussed in the
future.

® For the possibility to include §§ 81 and 82, paragraph 1 of the ABGB in the scope of the Regulations, see
Henrich, D., 2016, 172.

* Henrich, D., 2016, 172.

70 Meisinger, A., 2018, 48.

& Rechberger, W., 2003, 50; http://www.allesroger.at/artikel/polygamie-hinter-dem-vorhang-des-gesetzes
(15.5.2019).
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2.3.6. Are there any national rules on international jurisdiction and applicable law
(besides the Regulations) concerning the succession in your country?

In Austria the international private law rules are provided by the IPRG, which contains provisions on
the applicable law. The JN contains then provision on the international jurisdiction (see also point
2.1.1).

3. Succession law

3.1. General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The main legal source of the Austrian succession law is the ABGB (see point 2.1.1). Inheritance law is
regulated in §§ 531 et seq. of the ABGB.”
Other relevant legal sources are:

e the federal Anerbengesetz, containing special rules for farmers (which doesn’t apply in
Charintia and Tyrol as these have their own Hofenrechte, i.e. special rules concerning
farmsteads);

e the AuRBStrG (see point 2.1.1), which contains the provisions on the voluntary jurisdiction;

e the Notariatsordnung (hereafter NO), containing provisions on public wills and on wills
deposited by notaries and attorneys;

e the Privatstiftungsgesetz (hereafter PSG), containing provisions on the law of foundations;

e the Notariatstarifgesetz, dealing with the notarial fees;

e the Mietrechtsgesetz, i.e. the Tenancy Act (hereafter MRG), stipulating the assignation of the
tenancy contract to some persons (spouse, cohabiting partner, descendants), unless they
don’t want to enter in it and they therefore notify the lessor their disagreement (§ 14);

e the WEG (see points 2.1.1 and 2.1.2) concerning the ownership of a Wohneigentum, i.e. of a
residential apartment (according to the WEG only two natural persons may share the
property of a Wohneigentum: Thus, if one of them dies, the share of the other one is going to
increase, § 14);

e the Angestelltengesetz (hereafter AngG) and the Betriebliches Mitarbeitervorsorgegesetz
(hereafter BMVG) which contain provisions applying in case of the employee’s death (see §
23, paragraph 6 of the AngG and § 14, paragraph 5 of the BMVG);

e the JN (see point 2.1.1), determining the competent Court;

e the Gerichtskommissirgesetz (hereafter GKG), containing rules applying to Court
commissioners.

In Austria there’re no inheritance or gift taxes.”?

72 The sources of the testamentary and intestate succession are analysed by: Wendehorst, C., 2011, 233 et seq.;
Wendehorst, C., 2015, 164 et seq.

3 Loewenthal, M., Schwank, F., 2010, 39. See also https://www.cesifo-group.de/ifoHome/facts/DICE/Public-
Sector/Public-Finance/Taxes/Succession-law-in-Europe-inheritance-tax/fileBinary/Succession-law-in-Europe-
inheritance-tax.pdf (15.5.2019), 25.
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3.1.2. Provide a short description of the main historical developments in SL in your
country.

The ABGB was amended many times in the course of time. The most important changes in the field
of succession law can be summarized as follows. In 1914 some discriminatory provisions were
modified and partly repealed. In the field of intestate succession, relatives of 5™ and 6" classes were
excluded from the succession and the rights of the 4™ class relatives were limited. The survived
spouse received a fix share and a special advance legacy (Vorausvermdchtnis) on the dwelling house
and the movables forming part of it. In 1916 other provisions were amended (e.g. in order to avoid a
discrimination of disabled persons). Some other modifications were also adopted in the field of
intestate succession. Minor changes followed in 1938 and 1970. Later, in 1989 the differences
existing in the field of succession law between children born to parents married to each other and
children born out of wedlock were repealed. In 1999 some changes were adopted in order to avoid
discriminatory terminology regarding disabled persons.

Important changes were introduced by the reform of family and succession law in 2004
(FamErbRAG), with the incrementation of the succession right of the surviving spouse. The oral will
was abolished and a new (single) form of emergency will replaced the former privileged forms. In
2009 the succession rights of the spouse were extended to the registered same sex partner.”* The
largest reform of the Austrian succession law occurred in 2015 with the Erbrechts-Anderungsgesetz
(hereafter ErbRAG 2015).” This one was aimed to adapt the language used by the legislator of 1811
(modernizing it) and to implement some doctrine and Courts’ orientations regarding the intestate
and the testamentary succession as well as the rights protecting the compulsory heirs. One of the
aims of the ErbRAG 2015 was also the implementation of the European Regulation.

3.1.3. What are the general principles of succession in your country?

The Austrian legal system distinguishes between the universal and the singular succession. The
legacy has obligatory effects (Damnationslegat). Heirs do not become such automatically. On the
contrary, an inheritance proceeding (Verlassenschaftsverfahren) and a court decision are necessary
for this purpose (see point 3.1.4). The succession can be legitimate or testamentary. Intestate
succession follows the parentelic system’® and only takes place, if the deceased didn’t dispose
otherwise mortis causa (through a will or a succession agreement). Compulsory heirs are protected
by the law. However, they’re only entitled to claim a sum of money. Joint wills are admitted. The
same is for the succession agreements and the donations mortis causa. Disinheritance is possible and
a substitution in form of a Nacherbschaft (consisting in the provision of a subsequent heir or
Nacherbe) is also allowed.”’

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

In Austria the quality of heir isn’t acquired automatically. On the contrary, a special proceeding is
foreseen for the acquisition of heirship (so called Verlassenschaftsverfahren) (§§ 143 et seq. of the
AuRStrG; see point 3.1.3). The competent court is the district court (Bezirksgericht) of the deceased’s
last residence (see §§ 65 et seq., 105 of the JN). Within the abovementioned procedure (which
begins once the court becomes aware of the deceased’s death: § 143, paragraph 1 of the AuRRStrG),

7 For the historical development, see: Wendehorst, C., 2011, 228 et seq.; Wendehorst, C., 2015, 164 et seq.

> For the last reform see e.g.: Eccher, B., 2016; Christandl, G., Nemeth, K., 2016; Rabl, C., Zdchling-Jud, B.,
2015.

’® See more in Eccher, B., 2014, 31, 3/6; Wendehorst, C., 2015, 167.

7 For an overview in English, see: http://www.notaries-of-europe.eu/files/training-new/2014-05-
09/Beer EN.docx (15.5.2019); https://e-justice.europa.eu/content _succession-166-at-en.do (15.5.2019).
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the heir declares the acceptation of the estate (Erbantrittserklédrung, § 157 of the AuRStrG). At the
end of the proceeding the court issues the so called Einantwortung (i.e. a decision on the transfer of
the succession), assigning the estate to the heirs (§ 797 of the ABGB; § 177 et seq. of the AuRRStrG).
The procedure mostly takes place before a public notary. This one acts as a court commissioner
(Gerichtskommissdr) (see § 1 of the GKG). In case of a dispute, he transmits the case to the judge
(Erbbrechtsstreit) (§ 160 AuRStrG). A registration in the land register follows in case of rights in rem.
The devolution order (rectius: an official copy of it) has to be submitted in order to unblock the funds
held at a credit institution (§ 179 AuRStrG).”

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

The Austrian law distinguishes between the intestate (§§ 727 et seq. ABGB)” and testamentary or
testate succession (§§ 552 et seq. ABGB).?’ The rules governing the intestate succession only apply, if
there’re no disposition mortis causa (i.e. the testator has not made a will or concluded a succession
agreement) or if the heirs designated by the deceased don’t want or cannot accept the inheritance.

A cumulative application of legal and testamentary succession is possible. Thus, if the testator didn’t
dispose of the entire estate, the rules of the intestate succession apply. Succession agreements are
also allowed in the Austrian legal system within some limits (§§ 602 et seq. ABGB and §§ 1249 et seq.
ABGB). The contractual title prevails over the testamentary one.®

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?

In absence of heirs, the estate goes to the legatees (according to the value of the assets they are
receiving, § 749 ABGB). If there’re no heirs and no legatees, an appropriation right is foreseen in
favour of the State (Heimfallsrecht) (§ 750 ABGB; § 184 AuRStrG). The State has an Aneignungsrecht
and does not respond for the deceased’s debts over the extent of the estate.®

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

There are no more discriminatory rules based on the abovementioned characteristics in Austria.

® For a brief description in English, see: Loewenthal, M., Schwank, F., 2010, 38, 41 et seq.; https://e-
justice.europa.eu/content succession-166-at-en.do (15.5.2019); http://www.notaries-of-
europe.eu/files/training-new/2014-05-09/Beer EN.docx (15.5.2019); https://www.cesifo-
group.de/ifoHome/facts/DICE/Public-Sector/Public-Finance/Taxes/Succession-law-in-Europe-inheritance-
tax/fileBinary/Succession-law-in-Europe-inheritance-tax.pdf (15.5.2019), 20.

” See Wendehorst, C., 2015, 160 et seq.; Loewenthal, M., Schwank, F., 2010, 35; Eccher, B., 2014, 29, 3/1 et
seq.

80 Wendehorst, C., 2011, 223 et seq.; Loewenthal, M., Schwank, F., 2010, 33 et seq.; Eccher, B., 2014, 44, 4/1 et
seq.

8 See also https://e-justice.europa.eu/content succession-166-at-en.do (15.5.2019); http://www.notaries-of-
europe.eu/files/training-new/2014-05-09/Beer EN.docx (15.5.2019); https://www.cesifo-
group.de/ifoHome/facts/DICE/Public-Sector/Public-Finance/Taxes/Succession-law-in-Europe-inheritance-
tax/fileBinary/Succession-law-in-Europe-inheritance-tax.pdf (15.5.2019), 2.

8 See Wendehorst, C., 2015, 170; Eccher, B., 42, 3/30 et seq. See also https://e-
justice.europa.eu/content _succession-166-at-en.do (15.5.2019).
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3.2. Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and foreign nationals equal
in succession? Are decedent’s children born in or out of wedlock equal in
succession? Are adopted children equal in succession? Is a child conceived but not
yet born at the time of entry of succession capable of inheriting? Are spouses and
extra-marital (registered and unregistered) partners equal in succession? Are
homosexual couples (married, registered and unregistered) equal in succession?

Men and women, domestic and foreign nationals, children born in and out of wedlock are equal in
succession. Adopted children® are equal in succession as well. However, they don’t succeed to the
adoptive grandparents and other relatives (§ 197 of the ABGB). Adopted children also have the right
to inherit from their biological parents and other relatives (§ 197, 199, paragraph 1 of the ABGB). This
means, that they may inherit from both families, i.e. the adoptive and the biological one.** According
to § 22 of the ABGB a child conceived before and not born at the time of opening of succession is
entitled to succeed as well. However, he will inherit only on the condition that he is born alive.®
Since 2009 spouses and extra-marital registered same-sex partners have been equal in succession.
Now, the so called Lebensgefihrte (non-registered partner) can also be intestate heir, but only if
there’re no other eligible heirs (§ 748 of the ABGB). Additionally, the law recognizes him a special
succession right (§ 745 of the ABGB), i.e. the right to stay in the family house and to use the chattels
therein. This right normally belongs to the non-registered partner only if the partnership lasted at
least 3 years. The partnership should not be an extra marital one. The special right recognized to the
non-registered partner has a duration of only 1 year from the deceased’s death (§ 745, paragraph 2
of the ABGB). On the contrary, the analogous right of the spouse has no time-limit.%

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Yes, legal persons which exist or are in process of being founded (think about the foundations
created by a mortis causa disposition)®” are capable of inheriting. However, they only can inherit on
the basis of the deceased’s disposition.®

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Yes, the institute of unworthiness or Erbunwiirdigkeit is present in the Austrian legal system. It is
regulated in §§ 539 et seq. of the ABGB.
Unworthy to inherit is who:
a) caused an emotional affliction in a reprehensible way to the deceased or committed a
crime against the latter or his or her spouse, registered or non-registered partner or their
descendants or ascendants (intent is required; the minimum penalty should be of 1 year of
imprisonment), unless the deceased had forgiven him or her;
b) grossly overlooked the obligations that must be observed in the relationship between
parents and children, unless the deceased had forgiven him or her;
c) has forged or suppressed a will (since 2015 an attempt is enough);
d) has unlawfully avoid the deceased making or changing a will.*

% See Wendehorst, C., 2015, 169.

84 Wendehorst, C., 2015, 169.

& Wendehorst, C., 2015, 168; Eccher, B., 2014, 15, 2/8.

8 Eccher, B., 2016, 110 et seq.

8 Loewenthal, M., Schwank, F., 2010, 35; Wendehorst, C., 2011, 223.
% Eccher, B., 2014, 15, 2/8.
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These grounds apply by operation of law (ex lege) and don’t extend to the unworthy person’s
descendants.”

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

The ABGB follows the parentelic system (Parentalsystem).’® Intestate heirs are the deceased’s
relatives (divided in 4 classes), his or her spouse or registered partner and (with a different position)
also the non-registered partner (§§ 731 et seq. and 748 of the ABGB). Relatives up to the 4" class
succeed in a certain order:
e the next class excludes the other ones;
e asingle member of a previous class excludes the ones of other, more distant classes;
e anascendant excludes from the inheritance his or her descendants.
The distribution of the estate occurs per stirpes. The Eintrittsprinzip applies within the first three
classes. Thus, within a stirps, descendants take place to their predeceased parents. In absence of
descendants, the portion of another stirps or belonging to the other parent grows (Anwachsung).
The estate is distributed according to the principle of equal shares. This means that in each
generation each stirps receives an equal share. Some special rules apply then within the different
classes.”
Eligible heirs are the following (§ 730 of the ABGB):
1. the deceased’s children (also the adopted ones) and descendant (first class: see §§ 731 et
seq. of the ABGB);
2. the deceased’s parents (also the adoptive ones) and their descendants (§§ 731, paragraph 2
and 735 et seq. of the ABGB, second class).

Note that:

o if one of the parents died without leaving descendants, the other one receives the
entire estate (§ 737 of the ABGB);

e biological parents are excluded from the succession by the adoptive ones; in case
that only one biological parent had been substituted by an adoptive one, the
adoptive parent (and his or her descendants) receives % of the estate and the other
% goes to the biological one (and his or her descendant): see § 199, paragraphs 2 and
3 of the ABGB;

3. grandparents and their descendants (§§ 731, paragraph 2 and 738 et seq. of the ABGB, third
class).

Note that:

e if one of the grandparents died without leaving descendants, the other grandparent
of the same site receives his share;

e if both grandparents from one site died (without leaving descendants), the other site
gets their share (§ 740 of the ABGB);

e in case of adoption, only the biological grandparents will inherit (§ 197 of the ABGB).

4. great grandparents (not their descendants) (§§ 731, paragraph 4 and 741 et seq. of the
ABGB, fourth class).

% Wendehorst, C., 2015, 172.

% Wendehorst, C., 2015, 172.

ot Eccher, B., 2014, 31, 3/6; Wendehorst, C., 2015, 160 et seq., 167. See https://e-
justice.europa.eu/content succession-166-at-en.do (15.5.2019);
https://www.lexology.com/library/detail.aspx?g=c3872cb3-e7d5-414e-973d-bf183aad7655 (15.5.2019).

92 Wendehorst, C., 2015, 167 et seq. See https://e-justice.europa.eu/content succession-166-at-en.do
(15.5.2019).

16


https://e-justice.europa.eu/content_succession-166-at-en.do
https://e-justice.europa.eu/content_succession-166-at-en.do
https://www.lexology.com/library/detail.aspx?g=c3872cb3-e7d5-414e-973d-bf183aad7655
https://e-justice.europa.eu/content_succession-166-at-en.do

Family Property and Succession in EU Member States National Reports on the Collected Data

The survived spouse is an intestate heir too (§§ 730, 744 et seq. of the ABGB). If there’re relatives
belonging to the first class, he or she receives 1/3 of the estate. If the deceased left his parents, the
spouse gets 2/3. The spouse’s rights have been increased through the reform from 2015 as, if
there’re no deceased’s descendants, he or she only inherits together with the deceased’s parents (§
744 of the ABGB). If one of the deceased’s parents dies, the spouse gets his or her share. The size of
the share belonging to the spouse depends on which relatives co-exist and will inherit. He or she may
additionally continue to live in the dwelling house (§ 745 of the ABGB) and to use the chattels
contained therein. The special attribution represents an advance legacy. The spouse also has a
maintenance claim (§ 747 of the ABGB). He or she has no succession rights in case of divorce or if the
marriage was annulled (§ 746, paragraph 1 of the ABGB).” The survived registered partner has the
same succession rights as the survived spouse (§§ 744 et seq. of the ABGB).*

Since 2015 the non-registered partner has been an intestate heir too (see point 3.2.1). However, he
or she only inherits, if there are no other eligible heirs (§ 748 of the ABGB). He or she also has the
right to stay in the family house and to use the house chattels. These rights apply only to the
cohabitant partner, if the relation with the deceased lasted at least 3 years and it wasn’t an
extramarital one. Furthermore, the abovementioned rights have the maximal duration of one year
(see § 745, paragraph 2 of the ABGB).

In 2015 the legislator introduced also a new legacy for the intestate heirs (and their spouses,
registered partners, cohabitant partners and descendants) that took care of the deceased:

i) in the 3 years before his or her death;

ii) for a period of at least 6 months;

iii) without receiving a payment; and

iv) unless the care was irrelevant (§ 677 et seq. of the ABGB).”

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

If the heirs accept the inheritance unconditionally (§ 800 et seq. of the ABGB), they're fully liable for
the deceased’s debts (§ 801 of the ABGB) This isn’t the case, when the acceptance of the succession
has been conditional (§ 800 and 802 of the ABGB) and an inventory has been made. In fact, the one
who declares a conditional acceptance is liable for debts only up to the value of the estate.”®

3.2.6. What is the manner of renouncing the succession rights?

A renunciation is possible by way of an agreement (in the form of a public deed) between an heir and
the de cuius. The renunciation extends to the descendants of the one who renounced (unless
provided otherwise: § 551 of the ABGB).”

The heir can also disclaim the estate after the deceased’s death, during the inheritance
proceedings.’®

% See Wendehorst, C., 2015, 168.

* Wendehorst, C., 2015, 168.

% For an analysis in English (till 2015), see Wendehorst, C., 2015, 167 et seq. For the development after the
publication of the Author’s national report, see: Eccher, B., 2016.

% Eccher, B., 2014, 119, 8/1 et seq. For an English text, see: https://e-justice.europa.eu/content succession-
166-at-en.do  (15.5.2019); http://www.notaries-of-europe.eu/files/training-new/2014-05-09/Beer EN.docx
(15.5.2019).

% Wendehorst, C., 2015, 172.

%8 Wendehorst, C., 173. See also https://e-justice.europa.eu/content succession-166-at-en.do (15.5.2019).
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3.3. Disposition of property upon death.
3.3.1. Testate succession.

3.3.1.1. Explain the conditions for testate succession.

The Austrian succession law is based on the principle of freedom of testation.” However, the
testator cannot freely dispose of the reserved portion (i.e. the portion reserved to the compulsory
heirs). The testator may decide the content and the beneficiaries of his or her will. Wills can’t be
drawn up by a representative. The one who makes a will has to be capable and he also must have the
volition to dispose.

The Austrian law recognises certain types of will. The will has to be compliant with the mandatory
legal requirements. Specific formal requirements provided by law must therefore be observed by the
testator.’® Since 2015, the former difference between the Kodizil and the Testament exist no longer.
The Austrian law admits joint wills. They can be set up by spouses or same-sex registered partners
(see § 602 of the ABGB)."”"

3.3.1.2. Who has the testamentary capacity?

In the Austrian legal system the testator must be at least 14 years old. However, only the one who is
already 18 is fully capable to testate (§§ 569 of the ABGB). People between 14 and 18 can make an
oral will before (a notary or) the court or an emergency one (§ 569 of the ABGB).

The testator must also be capable to understand the content and the consequences of his or her will
(§ 566 of the ABGB). The capacity to testate is excluded in case of an intoxication at the time of the
will or when the testator set up his or her will in the state of a psychological illness (“in einem die
Testierfdhigkeit ausschlieffenden Zustand (...) etwa unter dem Einfluss einer psychischen Krankheit
oder im Rausch”: § 567 of the ABGB). Note, that according to § 568 of the ABGB the existence of a

lucidum intervallum (“lichter Augenblick”) can avoid the invalidity of a will, even if made by an

. 102
incapable testator.

3.3.1.3. What are the conditions and permissible contents of the will?

Provisions on wills may be of patrimonial and of non-patrimonial nature.The testator can appoint
heirs (§§ 554 et seq. of the ABGB) or disinherit them (§ 769 of the ABGB). He also may reduce the
compulsory share of one beneficiary (§ 776 of the ABGB) or under certain conditions deprive him or
her from his or her portion (see point 3.3.4). Furthermore, he can appoint a legatee (§§ 535 and 647
et seq. of the ABGB). A substitutive heir can be indicated as well (§ 604 et seq. of the ABGB).
Instructions for the apportioning or distribution of the estate as well as an assignment of shares can
also be made. Moreover, the testator may impose a restriction, e.g. a condition (§§ 696 et seq. of the
ABGB), a term (§ 705 et seq. of the ABGB) or a burden (§§ 709 et seq. ABGB). According to § 816 of
the ABGB the testator can then indicate a Testamentvollstrecker, who has to give execution to his or
her final dispositions. According to the PSG the testator can then set up a foundation.'® Provisions
concerning the sepulture of the de cuius can be contained in a will as well."®*

% Loewenthal, M., Schwank, F., 2010, 35. For the general issues related to the testamentary formalities in
Austria, see Wendehorst, C., 2011, 248 et seq.

100 g Wendehorst, C., 2011, 223 et seq.

Eccher, B., 2014, 44, 4/1 et seq.; Wendehorst, C., 2011, 223 et seq., 248 et seq.; Loewenthal, M., Schwank,
F., 2010, 33 et seq. For the development after the publication of these texts, see: Eccher, B., 2016.

102 Eccher, B., 2014, 49, 4/16 et seq. For an analysis in English, see: Wendehorst, C., 2011, 237 et seq.

See point 3.2.2.

Eccher, B., 2014, 4/74 et seq.
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3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

The most popular form of will in Austria is the holographic one. This type of will is entirely written
and signed by the testator’s hand. Indication of date and place are not required for its validity (§ 578
of the ABGB).'® Another form of will is the witnessed or allograph one (§§ 579 et seq. of the ABGB),
drawn up entirely or partially by a third party or not handwritten by the testator. It is signed by the
latter in presence of three witnesses. The testator has to declare in writing, that the document
contains his last will. The witnesses’ signature is also needed. There’re some persons (legatees, heirs,
close relatives, people under 18, incapable persons as well as the ones who don’t speak the
deceased’s language) that cannot have the role of witnesses.'® There’re special rules in case that the
testator can’t write or read (§ 580 of the ABGB). Wills can be made also before a notary or the
district court (§§ 581-583 of the ABGB; §§ 70 et seq. of the NO).

Judicial wills (§§ 581 et seq. of the ABGB) can be oral (recorded by a court, i.e. a judge and a court
officer or the first one and two witnesses); or written (i.e. handed over the court). Notarial wills (§§
67 and 70 et seq. of the NO) can be oral (recorded by two public notaries or before a public notary
and two witnesses); or written (handed over to the same subjects).'”’

Oral wills made before a court or a public notary are public wills and can be also made by persons
under guardianship or minors over the age of 14 too (§ 569 of the ABGB). Written wills handed
before a court or a public notary are to be considered public wills as well. However, the documents
are private.108

The will can also have the form of a notarial act (§§ 52 et seq. and 67 of the NO). A formalisation of a
written will by notarial act is possible too (§§ 52 et seq. and 54 of the NO). In these cases, the will is
not public (only in the first case the document as such is considered as a public one).'® Public wills
are deposited with the court or a notary."™

Merely oral wills are not allowed. However, oral wills (consisting in an oral declaration before three
witnesses) made before the 1 January 2005 are valid.™"* Austrian law also admits emergency wills (§
584 of the ABGB). These can be made by a testator in fear of dying or losing his or her capacity. It
consists in an oral declaration or in a witnessed will. The presence of only two witnesses is requested.
An emergency is no longer valid after 3 months from the end of the danger. *** The Austrian law
admits joint wills, which can be set up by spouses or same-sex registered partners (§ 586 of the
ABGB). The distinction between testaments and codicils was abolished by the legislator. '**

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

Wills deposited with a notary must be registered in the Central Register (Osterreichisches Zentrales
Testamentregister) of wills managed by the Osterreichische Notariatskammer (the Austrian Chamber
of Notaries) (§ 140c, paragraph 2 of the NO). For private wills deposited with a lawyer the

105 Wendehort, C., 2011, 225, 237 et seq.

Wendehorst, C., 2011, 225, 240 et seq., 249.
Wendehorst, C., 2011, 226.
Wendehorst, C., 2011, 226 et seq.
Wendehorst, C., 2011, 226 et seq.
Wendehort, C., 2011, 227.
Wendehort, C., 2011, 236.
See Wendehost, C., 2011, 245 and https://e-justice.europa.eu/content succession-166-at-en.do
(15.5.2019).
" ror an analysis, see: Wendehorst, C., 2011, 237 et seq. For the innovations in this field after the Author’s
publication, see: Eccher, B., 2016.

106
107
108
109
110
111
112
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registration is optional (§ 140c, paragraph 2 of the NO). In the succession process a certificate from
the Register is requested. Succession agreements are registered too.™*

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

In the Austrian legal system succession agreements are not generally prohibited (§§ 602 et seq. of
the ABGB). In fact, spouses (or registered partners or partners engaged) can conclude an agreement
in order to dispose of their inheritance in favour of a third party. Additionally, they may conclude an
agreement by which each of them disposes of his or her succession in favour of the other (§ 1249 of
the ABGB). The succession agreement must take the form of a public deed (§ 1249 of the ABGB).
With a succession agreement spouses can only dispose of a certain amount of the estate (3/4 of it:
see § 1253 of the ABGB). A succession agreement cannot be changed or revoked unilaterally.
Agreements by which one renounces to his succession rights are allowed, if they are done by a public
deed (§ 551 of the ABGB). Donations mortis causa are allowed too (§ 603 of the ABGB). They requires
the form of a public deed.'*

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

The conditions for validity of wills and other dispositions mortis causa are governed by general civil
law dispositions, unless the succession law provides special rules (§§ 565 et seq. and §§ 878 et seq. of
the ABGB). The conditions for validity should exist at the time the will is drawn up (§§ 575 et seq.
ABGB)."®

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

The Austrian law reserves to certain family members a compulsory share of the succession (§§ 756 et
seq. of the ABGB).""” Compulsory heirs are the deceased’s descendants and his or her spouse (as well
as the registered partner). Until the reform 2015 parents were compulsory heirs too (in absence of
descendants). This is no more the case.

The compulsory share amounts to % of the intestate portion (§ 759 of the ABGB). However, if the
beneficiary never had a closer relationship with the deceased, his share may be reduced (§ 776 of the
ABGB). Compulsory heirs whose rights were infringed by a disposition mortis causa or a gift may
claim for a sum of money (§§ 761 et seq. of the ABGB) only after one year from the deceased death
(§ 765 of the ABGB). They can exercise their rights within 30 years from deceased’s death.
Additionally, a short term of 3 years has been stipulated, starting from the knowledge of the
existence of the compulsory heirs’ right (§ 1487a of the ABGB). There's a possibility of suspension for
5 (and exceptionally for 10) years. The possibility to pay the credit in instalments is also foreseen (§§
766 et seq. of the ABGB; § 790, paragraph 2 of the ABGB).

114 Wendehorst, C., 2011, 227 et seq.; https://e-justice.europa.eu/content _succession-166-at-en.do

(15.5.2019).

13 Eccher, B., 2014, 89, 5/1 et seq.; https://e-justice.europa.eu/content succession-166-at-en.do; Loewenthal,
M., Schwank, F., 2010, 35; http://www.notaries-of-europe.eu/files/training-new/2014-05-09/Beer EN.docx
(15.5.2019); https://e-justice.europa.eu/content succession-166-at-en.do.

1® see Eccher, B., 2014, 49, 4/16.

For first information see https://e-justice.europa.eu/content succession-166-at-en.do. See also
Wendehorst, C., 2015, 178.
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The compulsory heir can be deprived of his or her compulsory share by the deceased (Enterbung; §§
769 et seq. of the ABGB), if one of the grounds for the disinheritance exists, i.e. the compulsory heir:
a) is the deceased’s child, parent or spouse and he or she abandoned him or her when he or
she would have needed his or her assistance;
b) he or she has been condemned to 20 years of (or to a life) imprisonments;
c) he or she leads a life which is against good morals (see § 770 of the ABGB).
The possibility of a renunciation through the conclusion of an agreement (in form of a public deed)
with the de cuius is foreseen (§ 551 of the ABGB).™*

118

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

In 2015 a reform was adopted in Austria (ErbRAG 2015) which was aimed to implement the
Succession Regulation 650/2012 (see point 3.1.2). There are also some court decisions dealing with
the abovementioned Regulation:

e OGH 17.3.2016 — 2 Nc 27/15s (NZ 2016/62, 198 = Zak 2016/319, 174 = ZfRV-LS 2016/28)
established that Austrian courts aren’t allowed to initiate a proceeding, if the deceased had
his or her last residence in another State. Protective measures according to § 147 Abs 4 of
the AulRStrG may be issued by Austrian Courts only in accordance with Article 19 of the
EuErbVoO.

e OGH 27. 10. 2016 — 2 Ob 162/15k (2 Ob 170/16p) (JBI 2017,201 = NZ 2017/10, 22 = Zak
2017/17, 16) stated that § 150 of the AuBRStrG 2005 doesn’t apply in relation with other EU
member states. In fact, the European Certificate of Succession is to be considered a sufficient
proof.

e OGH 29. 8.2017 -5 Ob 108/17v (AnwBI 2018/98, 331 (Wittwer/Maier) = iFamZ 2018/27, 31
(Mondel) = JBI 2017, 789 = JEV 2017/12, 159 (Weber) = NZ 2018/4, 13 = Zak 2017/604, 354 =
ZfRV-LS 2017/45) dealt with the aim of application of Article 23, paragraph 1 of the
Regulation. According to the Austrian Supreme Court the lex successionis applies to decide:

i) if real rights are to be considered as an object of the succession;
ii) how and when the heir acquires the estate;
iii) if the ownership is transferred by operation of law.

e Inthe same decision, the Court stated, that a registration in the land register may also occur
by presentation of a European Certificate of Succession (Article 69 of the Regulation), which
shall contain the information laid down in Article 68 of the Regulation.

e OGH 21. 12. 2017 - 5 Ob 186/17i (EvBI 2018/96, 663 (Verweijen) = Zak 2018/170, 94 = ZfRV
2018/16) decided that the proof of the quality of heir can also be given e.g. by a German
Certificate of Succession. In fact, as stated in Article 62, paragraph 2 of the Regulation, the
European Certificate of Succession shall not be mandatory. In the view of the Court the
decision on the effects of a German Certificate of Succession must be made according to
Article 23 of the Regulation and, therefore, in the case submitted to the attention of the
Court, to the German law.

118 Wendehorst, C., 2015, 172.

Eccher, B., 2014, 143, 11/1; https://www.cesifo-group.de/ifoHome/facts/DICE/Public-Sector/Public-
Finance/Taxes/Succession-law-in-Europe-inheritance-tax/fileBinary/Succession-law-in-Europe-inheritance-
tax.pdf (15.5.2019).
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3.3.5.2. Are there any problems with the scope of application?

It is e.g. discussed, which is the relation between Austrian family property law and German
succession law, on the one side; and between German property law and Austrian succession law, on
the other side. The question should be now evaluated in the light of CJEU decision of 1 March 2018,
Mahnkopf (C-558/16), ECLI:EU:C:2018:138.
Some questions arising from the scope of application have been decided by the Austrian Supreme
Court in the case OGH 29. 8. 2017 — 5 Ob 108/17v (AnwBI 2018/98, 331 (Wittwer/Maier) = iFamZ
2018/27, 31 (Mondel) = JBI 2017, 789 = JEV 2017/12, 159 (Weber) = NZ 2018/4, 13 = Zak 2017/604,
354 = ZfRV-LS 2017/45) concerning the interpretation of Article 23, paragraph 1 of the Regulation. As
stated by the Court, the lex successionis shall govern the following questions:

i) if real rights are to be considered as an object of the succession,

ii) how and when the heir acquires the estate;

iii) if the ownership is transferred by operation of law.

3.3.5.3. How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country had experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

There is one known decision concerning this point,'?° which established that the Austrian authorities’
jurisdiction should be denied if the deceased’s last habitual residence was in another State.

3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

There are no known decisions on this topic.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

It was argued that § 14 of the WEG is to be considered mandatory also if the applicable law is a
foreign one. Thus, after coming in force of the European Regulation, land registers will have to deny
the registration if more than two heirs are indicated in the European Certificate of Succession in
regard to a residential apartment as, pursuant to the WEG, only two natural persons may share the
ownership of such an apartment.’*

3.3.5.6. How is issuing and relying on the Certificate of Succession operating in your
country?

In Austria European Certificate of Succession is issued by court commissioners (§ 1, paragraph 1, No.
1, letter d of the GKG).

120 50 OGH 17.3.2016 — 2 Nc 27/15 s, NZ 2016, 198.

12 gee Wendehorst, C., 2015, 166 et seq.
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3.3.5.7. Are there any national rules on international jurisdiction and applicable law
(besides the Succession Regulation) concerning the succession in your country?

§§ 28 to 30 of the IPRG were repealed through Article 8 of the ErbRAG. Austrian Law is the applicable
law, when Anerbenrecht, Hoeferrechte and WEG apply (as lex rei sitae).**” To be considered are then:
§§ 406-416 of the EO (which apply to the execution of decisions from a 3™ State) and § 106 of the JN
(which finds application when the Austrian authorities have jurisdiction according to article 75 of the
EuErbVO). Finally, there are also the bilateral Conventions ratified by Austria.
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Belgium

Maria Virginia Maccari and Tereza Pertot

1. Social perspective.

1.1. Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

According to the data provided by BISA (Brussels Institute for Statistics and Analysis) and by
Directorate-General of Statistics of the FPS Economy (Statistics Belgium) the Belgian private
households are divided by the following types™:

- unattached persons (living alone),

- persons married without children,

- persons married with child(ren),

- cohabitants without children,

- cohabitants with child(ren),

- single-parents’ families,

- other types of households.
On 1 January 2018, there were 4.911.973 private households in Belgium, of which approximately 35
% or 1.7 million were single-person households®. These one-person households have increased by
1.3 % compared to the previous year. They are most common in the Brussels-Capital Region, where
46 % of the 547.679 private households are composed of only one person. In the same Region the
increase is the least significant (+0.5 %).
In the same year, approximately one million households consisted of married couples with children
living at home, whereas another 950.000 married couples had no children living at home. Relatively
few households consisted of unmarried couples without children living at home. The number of
households in Belgium is constantly increasing (from 4.7 million in 2011 to 4.9 million in 2018). This
number is therefore expected to slowly grow also in the future, with ever more single-person
households. Because of the ageing population, the number of collective households could also
increase in the future®.

1.2. Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

In 2017, 44.319 marriages took place in Belgium (0,9% less than in 2016). 2,5 % of them were
entered into by same-sex partners.* Additionally, ca. 40.000 declarations of legal cohabitation are
signed every year (39.038 in 2017, 2,5 % less than in 2016). 73,3 % of them are done by singles, 96,6
% between persons of different sex and 83,3 % by Belgians’.

! http://statistics.brussels/publications/headings/in-the-spotlight/october-2015-private-households-in-

brussels-per-type-on-1-january-2015#.XNndtKLONPY (17.5.2019).

2 https://www.statista.com/statistics/518152/number-of-households-in-belgium-by-type/ (17.5.2019).

® https://statbel.feov.be/en/themes/population/structure-population#news (17.5.2019).

* https://statbel.feov.be/en/themes/population/marriages-and-divorces/marriages (17.5.2019).

> https://statbel.fgov.be/en/themes/population/marriages-and-divorces/declarations-legal-cohabitation
(17.5.2019).
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1.3. Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

In Belgium, there were 23.059 divorces in 2017 (2,2% less than in 2016). In the same year, 24.764
legal cohabitations have been terminated. However, 55% of them ended because of a marriage
between cohabitants, i.e. because of a transformation of the legal cohabitation in a marriage®.

1.4 Provide statistical and descriptive demographic and social data regarding the percentage of
these marriages/divorces and unions/dissolutions, which have cross-borders elements (if
possible separately for those marriages and unions where the members are not of the same
nationality and those which have moved abroad during their life).

According to statistics provided by Statbel’ (the Belgian statistical office) in 2017, 17,4 % of the
marriages were performed between people of Belgian nationality and foreigners. These marriages
are called “les mariages mixtes”. There are geographical differences:
- 41.7% of marriages contracted abroad are mixed marriages (in 2016, this percentage was
44.9%);
- 31.1% of marriages celebrated in the Brussels-capital region are mixed marriages (in 2016,
this percentage amounted to 32.7%);
- 27.4% of marriages celebrated in the German-speaking community are mixed marriages (in
2016 this percentage amounted to 25.5%).
On the divorce side, 15.1% of registered divorces concern mixed couples.
From a geographical point of view:
- 35.1% of divorces abroad concern mixed couples (in 2016 this percentage amounted to
36.7%);
- 32.2% of the Brussels divorces concern mixed couples (in 2016 this percentage amounted
to 34.4%);
- 23.4% of divorces in the German-speaking community concern mixed couples (in 2016 this
percentage amounted to 20.5%).

2. Family law.

2.1. General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

The main legal source of the Belgian family law is the Civil Code (Burgerlijk Wetboek or Code civil,
hereafter BW).
Other relevant legal sources are:
- the Belgian Constitution (see Article 21, paragraph 2);
- the International Private Law Act (Loi du 16 juillet 2004 portant le Code de droit
international privé);
- the Judicial Code (Gerechtelijk Wetboek or Code judiciaire), concerning the administration
of justice.?

® https://statbel.feov.be/en/themes/population/marriages-and-divorces/divorces (17.5.2019).
7 https://statbel.fgov.be/fr/themes/population/mariages-et-divorces/divorces (17.5.2019).
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2.1.2. Provide a short description of the main historical developments in FL in your
country.

The Belgian (family) law has developed from the French one. The French Code civil was introduced in
Belgium too.’ The reform of the 14 July 1976 repealed the provisions of the Code Napoléon and
stated the principle of equality in the field of the family property regimes.
In 1987 the Belgian legislator repealed the differences existing between children born in and out of
wedlock (Act of 31 March 1987). In 1998 (Act of 23 November 1998) the possibility of a declaration of
legal cohabitation was recognized (Articles 1475 et seq. of the BW). On 21 May 2001 Act of 27 March
2001 (abolishing the impediment of a marriage by affinity in collateral line) entered in force. In 2003
Article 143 of the BW was modified providing for the possibility of a marriage between same-sex
spouses (Act of 13 February 2003). In the same year the law on adoption was modified (see Acts of
24 April 2003 and of 13 March 2003).
In 2004 the Belgian International Private Law Act of 16 July 2004 (see point 2.1.1) entered in force.
The Act of 18 July 2006 (Loi tendant a privilégier I'hébergement égalitaire de I'enfant dont les parents
sont séparés et réglementant l'exécution forcée en matiere d'hébergement d'enfant) was then aiming
to guarantee an equal accommodation for the child whose parents are separated and to regulate the
forced enforcement in the field of the child’s accommodation. In 2007 a reform modified the Belgian
rules on divorce (see Act of 27 April 2007). In the same year the Act of 10.5.2007, dealing with
transsexuality, was enacted. In 2008 the necessity of a Court’s authorization in order to modify or
change the matrimonial property regime was repealed (see Act of the 18 July 2008). In 2010 a
modification concerning the conclusion of the marriage and its modalities was adopted (see Act of 21
June 2010).
Another reform took place in 2013. According to the Act of 14 January 2013, amending the Civil
Code, marriage contracts concluded after the 1 September 2015 require the registration in the
central register of marriage agreements only in order to be opposable against third parties (see
article 1391 of the Civil Code; see point 2.2.5). In the same year another Act (of 30 July 2013)
assigned the competence to decide in matters concerning the divorce to the Family Courts. In 2014
the law governing naming rights was reformed (see Act of 25 December 2016). In 2017 a reform
concerning the legal status of foster care givers was adopted (see Act of 19 March 2017, which
provided for the possibility of a transfer of parental custody from parents to foster care givers in
certain cases). In the same year, the Act of 19 September 2017, concerning the descent law, was
enacted (in force since 1 April 2018). Furthermore, the Act of 25 June 2017 reformed the former
regulation of the transsexuality. Two other Acts (Act of the 30 February 2017 and Act of 13 July
2017), dealing with children’s recognition, were enacted.
In 2018 the legislator adopted an act dealing with the competence for the name change was adopted
(Act of 1 August 2018). Furthermore, a modernization of the organization of the registry offices’
occurred (Act of 18 June 2018). The Act of 25 Mai 2018 reformed the divoce by mutual agreement.™
In the same year the family property law was reformed through the Loi modifiant le Code civil et
diverses autres dispositions en matiére de droit des régimes matrimoniaux of 22 July 2018 that took
effect (together with the reform of the inheritance law, Act of 31 July 2017: see point 3.1.2) on 1
September 2018. The reform:

- modified, i.e. developed, the regime of the separation of property (see Articles 1469/1 et

seq. of the BW);

® For the main legal sources in different fields of the family law (property relationships, parental responsibility
and informal relationships), see: Pintens, W. et al., 2008, 1; Sosson, J., 2002, 35; Pintens, W., Pignolet, D., 3 et
seq.; Swennen, F., Mortelmans, D., 2015, 1 et seq.

°A description of the historical development in different areas of family law (property relationships, parental
responsibility and informal relationships) is provided by: Pintens, W. et al., 2008, 2; Pintens, W., Pignolet, D., 4
et seq.; Swennen, F., Mortelmans, D., 2015, 6 et seq.

' pintens, W., 2018, 1384.
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- gave some clarifications concerning the default property regime (see Articles 1400 et seq.,
1430, 1432 of the BW);

- repealed the prohibition of sales between spouses;

- introduced the possibility for couples not yet married to state in the purchase’s deed
regarding an immovable, that it is going to be part of their common estate in case of a future
marriage.""

Some innovations concerning the inheritance law were introduced too (see point 3.1.2.)."

2.1.3. What are the general principles of FL in your country?

Under the Belgian law the civil marriage has a advantaged position.® According to Article 21,
paragraph 2 of the Belgian Constitution “a civil wedding should always precede the blessing of the
marriage, apart from the exception to be established by the law if needed”.'* Children born in and
out of wedlock are equal under the Belgian law.

Another principle to be mentioned is the equality of spouses within the marriage. The latter is
opened to persons of opposite as well as of same sex (Article 143 of the BW). There is a prohibition
of polygamy in Belgium (see Article 147 of the BW and Article 391 of the Belgian criminal code).
Marriage between relatives is also prohibited (confront Article 161 of the BW). The affinity is an
impediment too (an exception was introduced in 2001, with the Act of 27 March 2001: see point
2.1.2).

Under the Belgian law the marriage may be dissolved through a divorce.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

The Belgian civil law does not provide a legal definition of “family”. Article 22 of the Belgian
Constitution stipulates that “everyone has the right to respect his” or her “private and family life,
except in the cases and conditions laid down by law. The law, federate laws and rule referred to in
Article 134 guarantee the protection of this right”.'® However, the Belgian Constitution does not
specify what family means."” There is a broad notion of family in the field of social law. For example,
Article 14 of the Act of 26 May 2002 on the right to social integration provides that “family means
the spouse, the unmarried partner, the unmarried minor child or several children among whom at
least one unmarried minor child”.*®

" https://dekeyser-associes.com/the-reform-of-the-matrimonial-property-regime/ (17.5.2019).

“For a synthetic presentation of the most relevant innovations: Pintens, W., 2018, 1383 et seq. In English:
https://dekeyser-associes.com/the-reform-of-the-matrimonial-property-regime/ (17.5.2019).

 sosson, J., 2002, 37.

Y For this translation, see: Wattier, 2015, 161.

Y For information in English:  http://e-justice.europa.eu/content_divorce-45-be-be-maximizeMS_EJN-
en.do?member=1 (17.5.2019).

16 A translation of the Belgian Constitution in English, see:
https://www.dekamer.be/kvvcr/pdf sections/publications/constitution/GondwertUK.pdf (17.5.2019).

Y For the question, what family is, see: http://www.dei-belgique.be/IMG/pdf/module pedagogique no2012-
09 - le droit a la vie familiale.pdf (17.5.2019).

¥ http://www.dei-belgique.be/IMG/pdf/module pedagogique no2012-09 - le droit a la vie familiale.pdf
(17.5.2019).
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2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

Spouses must be 18 years old (Article 144 of the BW). However, in some serious cases (“motifs
graves”, e.g. pregnancy) the Family Court can provide for an exception (Article 145 of the BW).
Minors, i.e. people under 18, need the consent of their parents in order to get married (Article 148 of
the BW). If the parents deny their consent unlawfully, the Family Court can still allow the marriage
(Art. 148 of the BW). Persons declared incapable to enter into a marriage according to Article 492/1
need an authorization of the “Juge de paix” to marry (Art. 145/1 of the BW). Homosexual partners
can get married under the Belgian law (Article 143 of the BW).

In case of an existing marriage, a second marriage can only be concluded after the dissolution of the
first one (see Article 147 of the BW and Article 391 of the Criminal Code).

Marriages between relatives are forbidden within some degrees (Article 161 of the BW). The same is
for people in an affinity relationship (in straight line: see points 2.1.2 and 2.1.3).

2.1.5.2. What types of relationships/unions between persons are recognised in FL of your
country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system or
are there different definitions for different purposes (family law, succession law,
tax law, etc.)?

Marriage
In Belgium marriages can be concluded between people of different and same sex (Article 143 of the
BW)."

Legal cohabitation

The Belgian law also regulates the legal cohabitation (Articles 1475 et seq. of the BW). The
declaration of legal cohabitation can be made by persons of opposite and of same sex who have
reached the age of majority (see Articles 1475 et seq. of the BW).”°

De facto cohabitation and informal relationship

The de facto cohabitation is not explicitly regulated by the law. The rules applying to the marriage are
not applicable to the cohabitants.”! There is only the possibility to apply general civil law rules.
Partners may e.g. regulate the patrimonial aspects of the partnership through an agreement.”

2.1.6. What legal effects are attached to different family formations referred to in q 2.5.?

Marriage
The effects attached to a marriage can be divided in two categories:

19 Swennen, F., Mortelmans, D., 2015, 1. For the requirements see also:

https://diplomatie.belgium.be/en/services/services abroad/registry/marriage (17.5.2019).

20 Swennen, F., Mortelmans, D., 2015, 1 et seq.; Pintens, W. et al., 2008, 1.

2 Pintens, W. et al., 2008, 1. A broader analysis is offered by Swennen, F., Mortelmans, D., 2015, 2.

22 Eor a first information in different languages, see: http://www.coupleseurope.eu/en/belgium/topics/8-what-
does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/ (17.5.2019). For an analysis
in English: Swennen, F., Mortelmans, D., 2015, 2.
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- the general effects (régime primaire);

- the effects concerning the applied property regime (régime secondaire).”
The general effects of the marriage (régime primaire) includes rights and duties of economic and
personal nature (Article 212 et seq. of the BW). The primary regime applies irrespective of the
matrimonial property regime and cannot be excluded by spouses. Spouses are obliged to assist each
other and to contribute to the household expenses according to their ability (Articles 213 and 221 of
the BW). The law provides some restrictions concerning the conclusion of transactions (see Articles
215 and 224 of the BW). E.g. the disposition of the family home requires the consent of both spouses
(Article 215 § 1 of the BW). Both spouses can exercise the tenancy rights, even if only one of them
has concluded the tenancy contract on the family home (see Article 215 § 2 of the BW). Debts
entered into for some finalities (education and care of children; household) oblige both spouses
(Article 222 of the BW). Personal effects of the marriage (the fixation of a common residence, the
reciprocal duty of fidelity, support and assistance) are regulated in Articles 213 et seq. of the BW.**

Legal cohabitation
The general effects of the legal cohabitation are similar to them of the régime primaire. However,
only property rights and obligations (and no personal duties) arise from the legal cohabitation
(Article 1477 of the BW). Cohabitants live under the property regime of separation of property. They
can provide otherwise through an agreement, e.g. opting for a regime of joint ownership (Article
1478 of the BW).”

Informal relationship

There is no general regulation of the effects of an informal relationship (e.g. a de facto cohabitation)
under the Belgian law. There’re only some dispositions (not only in the field of the private law), which
applies to non-registered and non-married partners. General rules in the field of property law and law of
obligation also apply. Partners may conclude an agreement in order to regulate their relationship.?

2.1.7. Have there been proposals to reform the present legislation in the context of marriage
and formal/registered or informal/de facto family formations? Explain briefly.

After The Belgian family law has been recently modified through the reform of the matrimonial
property regime’s rules.”’ In this field no other big reforms are expected in the near future. Some

changes concerning the parental responsibility could be introduced through the prospected reform
of the law of responsibility (réforme du droit de la responsabilité).”®

2.2. Property relations.
2.2.1. List different family property regimes in your country.

Under the Belgian law different family property regimes are possible:

> For such distinction, see: Pintens, W. et al., 2008, 1.

2 Pintens, W. et al., 2008, 1, 4 et seq. The legal consequences of marriage are also described by: Sosson, J.,
2002, 38 et seq.

> Swennen, F., Mortelmans, D., 2015, 1 et seq.; Pintens, W. et al., 2008, 1, 4 et seq. See
http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-
registered-and-non-registered-partners/ (17.5.2019).

*® For a first information in different languages, see: http://www.coupleseurope.eu/en/belgium/topics/8-what-
does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/ (17.5.2019). An analysis in
English is offered by: Swennen, F., Mortelmans, D., 2015, 2.

7 See Pintens, W., 2018, 1383 et seq.

28 https://iode.univ-rennesl.fr/sites/iode.univ-rennesl.fr/files/asset/document/grerca 2018 f george.pdf
(17.5.2019), 6.

30


http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/
http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/
http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/
http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-registered-and-non-registered-partners/
https://iode.univ-rennes1.fr/sites/iode.univ-rennes1.fr/files/asset/document/grerca_2018_f_george.pdf

Family Property and Succession in EU Member States National Reports on the Collected Data

- the community of the property acquired during the marriage (or communauté réduite aux
acqés) as the statutory or default regime (see point 2.2.2);

- the separation of property (Articles 1466 et seq. of the BW; however, also in this case the
assets purchased jointly are part of the common ownership, unless the spouses provided
otherwise in their contract);

- the universal community of property (rarely used in Belgium) (if the spouses have chosen this
regime, they are common or joint owners of all their assets; for some exceptions, see Article
1401 of the BW: e.g. strictly personal assets aren’t part of the common property).?

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community of
accrued gains, deferred community and personal assets)? What property is included in
community of assets, and what property is included in personal assets?

The default property regime under the Belgian law is the community of property acquired during the
marriage (i.e. the community of acquests) (see also point 2.2.1). Thus, the assets acquired after the
conclusion of the marriage are commonly owned by the spouses (Article 1405 of the BW)*°. On the
contrary, the assets owned prior to the marriage by each of them are part of the spouse’s separate
property. Part of the latter are also some assets acquired during the marriage (the assets inherited or
received by donation and some other assets listed in the Civil Code, e.g. the ones of personal use)
(personal assets are enumerated in Articles 1399 et seq. of the BW). However, there’s a presumption
that the assets are to be considered as common, if it cannot be proven that they belong to only one
spouse (Article 1405 § 2 of the BW). The reform of 2018 provided for a more clarity with regard to
the classification of some goods (e.g. life insurance, spouse’s shares financed by common property:
see Articles 1400 et seq. of the BW).*!

Normally, each spouse is free to manage and dispose of his or her own property (some restrictions
are foreseen, e.g. for the disposition of the dwelling house, which requires the consent of both
spouses: see point 2.1.6). Regarding the common property, the concurring management applies.
However, there’re also some acts, which require the consent of both spouses (acts demanding the
joint administration are listed in Articles 1417 et seq. of the BW).

The debts that each spouse got into prior to the marriage, the ones arising from an inheritance or a
gift also during the marriage (as well as some other debts listed by law: see Articles 1406 et seq. of
the Civil Code) are to be considered personal debts of each spouse. A (non-exhaustive) list of
common debts, which can be recovered from separate and common property of the spouses, is
provided by law.*

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are the
conditions and permissible contents of these agreements? In particular, may the
spouses only choose among offered matrimonial property regimes or can they create
a “new regime just for them”?

* Confront: Pintens, W. et al., 2008, 1 et seq. and 8 et seq.; Sosson, 2002, 38 et seq.; Swennen, F., Mortelmans,
D., 2015, 1; http://www.coupleseurope.eu/en/belgium/topics/2-is-there-a-statutory-matrimonial-property-
regime-and-if-so-what-does-it-provide (17.5.2019); http://www.coupleseurope.eu/en/belgium/topics/3-how-
can-the-spouses-arrange-their-property-regime (17.5.2019).

% See http://www.coupleseurope.eu/en/belgium/topics/2-is-there-a-statutory-matrimonial-property-regime-
and-if-so-what-does-it-provide (17.5.2019).

*! pintens, W., 2018, 1383.

32 For first information in different languages, see: http://www.coupleseurope.eu/en/belgium/topics/2-is-
there-a-statutory-matrimonial-property-regime-and-if-so-what-does-it-provide (17.5.2019). For a study in
English, see: Pintens, W. et al., 2008, 9, 11 et seq.
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Marriage
A marriage contract may be concluded in order to choose a different property regime or to modify

the statutory one within some limits (see Articles 1392 et seq. of the BW). Pre- and postnuptial
agreements are allowed. The form required by law is the notarial deed (Article 1392 of the BW).
Additionally, a registration is needed in order to rely the agreement against third parties (see Articles
1391 and 1395 of the BW).

Other matrimonial property regimes, different than the statutory one, that may be chosen are: the
separation of property (Articles 1466 et seq. of the BW) and the universal community of property
(Articles 1454 et seq. of the BW)*. The regime of separation of property was recently developed by
the Belgian legislator. Thus, if the spouses included a specific clause in their marriage contract, the
assets acquired during the marriage are going to be compensated at its end (Articles 1469/1 et seq.
of the BW). The notary gives the information concerning this possibility (Article 1469 § 3 of the BW).
Furthermore, the spouses may recognize to the (financially) weaker of them the right to claim for a
compensation (of max 1/3 of the assets) of the acquests if some circumstances arise (i.e. if
unforeseen circumstances, leading to an unequal situation, occurs; 2) a divorce based on
inconsolable differences determines the end of the marriage) (see Article 1474/1 of the BW).*

Legal cohabitation

Legal cohabitants live under the property regime of separation of property (unless they provide
otherwise). Each of them keeps the assets for which he or she can prove his or her ownership. If
none of the two partners can prove the ownership of an asset, this one is going to be part of an
undivided estate (Article 1478 of the BW).*

Both partners are jointly and severally liable for debts that one of them incurred for the purpose of
the cohabitation (see Article 1477 of the BW). Registered partners can then conclude an agreement
(in form of a notarial deed: see Article 1478 of the BW) in order to regulate their relation otherwise.*

De facto cohabitants
The possibility to regulate the relationship through an agreement is also recognized to the de facto
cohabitants.?’

2.2.4. Explain briefly the rules on the administration of family property and compare if there
are difference for different property regimes.

According to Article 1425 of the BW each spouse is free to dispose of his or her own assets (see also,
under the regime of the separation of property, Article 1466 of the BW). An exception is foreseen for
the disposition of the family home, as in this case the consent of the other spouse is needed (see
point 2.1.6).

Regarding the common property, each spouse is free to take separately the everyday acts. The
exclusive administration by one spouse is also possible in some other cases, as e.g., when he or she
exercises a profession (Article 1417, paragraph 1, of the BW). Joint administration of both spouses is

3 See Pintens, W. et al., 2008, 1 et seq. and 8 et seq.; http://www.coupleseurope.eu/en/belgium/topics/3-
how-can-the-spouses-arrange-their-property-regime (17.5.2019).

3 Pintens, W., 2018, 1384 et seq. For a brief analysis in English, see: https://dekeyser-associes.com/the-reform-
of-the-matrimonial-property-regime/ (17.5.2019).

» http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-
registered-and-non-registered-partners/ (17.5.2019).

3 http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-
registered-and-non-registered-partners/ (17.5.2019). See also Pintens, W. et al., 2008, 3.

37 http://www.coupleseurope.eu/en/belgium/topics/8-what-does-the-law-provide-for-the-property-of-
registered-and-non-registered-partners/ (17.5.2019).
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required for other matters. In these cases, the consent of the other spouse is required for the validity
of the act(s) (Article 1417, paragraph 2 and Article 1418 et seq. of the BW)*.

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

In Belgium there is a (digital) central register of marriage contracts, foreseen by the law and
managed by the Royal Federation of Belgian Notaries. The register also comprises registrations of the
legal cohabitation contracts. The registration is required in order to oppose the contract against third
parties (see Article 1395 § 2 of the BW)*’.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community debts
and which are considered personal debts?

Under the statutory property regime, the debts that each spouse entered into prior to the marriage,
the ones arising from an inheritance or a gift also during the marriage (as well as some other debts
listed by law: see Articles 1406 et seq. of the BW) are to be considered personal debts of each
spouse™. For his or her separate debts the spouse is liable with his or her own property (Article 1409
of the BW; for some exceptions, see Articles 1410 et seq. of the BW). Article 1413 of the BW provides
then a special rule for the debts entered into by both spouses. In this case spouses are liable with
their separate property and the common estate too (see also Article 1414, paragraph 1 of the BW;
dette commune ordinaire). Some exceptions (in which only the estate of the spouse, who acted, is
liable in addition to the common one) are listed in Article 1414, paragraph 2 of the BW (dette
commune imparfaite).** A (non-exhaustive) list of common debts, which can be recovered from
separate and common property of the spouses (Article 1414 of the BW), is provided by law (Article
1408 of the BW). Common debts are e.g. the ones entered for the purpose of housekeeping.*” The
responsibility for debts after the end of the statutory property regime is regulated in Articles 1439 et
seq. of the BW: see also point 2.2.7)."

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

In case of divorce, the division of the property takes place according to the rules provided by the law
(see Articles 1205 et seq. of the Judicial Code). However, spouses may deviate from the
consequences deriving from the application of the legal rules.** If the spouses lived under the
statutory regime, the matrimonial property regime ends (see Article 1427 of the BW). Their common

% http://www.coupleseurope.eu/en/belgium/topics/2-is-there-a-statutory-matrimonial-property-regime-and-

if-so-what-does-it-provide (17.5.2019). In the literature, see also: Pintens, W. et al., 2008, 18 et seq.

39 http://www.coupleseurope.eu/en/belgium/topics/4-can-or-must-the-matrimonial-property-regime-be-
registered (17.5.2019).

0 http://www.coupleseurope.eu/en/belgium/topics/2-is-there-a-statutory-matrimonial-property-regime-and-
if-so-what-does-it-provide (17.5.2019).

L http://www.coupleseurope.eu/en/belgium/topics/2-is-there-a-statutory-matrimonial-property-regime-and-
if-so-what-does-it-provide (17.5.2019).

2 http://www.coupleseurope.eu/en/belgium/topics/2-is-there-a-statutory-matrimonial-property-regime-and-
if-so-what-does-it-provide (17.5.2019). See also, in the literature: Pintens, W. et al., 2008, 16 et seq. and 30.

3 http://www.coupleseurope.eu/en/belgium/topics/5-what-are-the-consequences-of-divorce-separation
(17.5.2019).

a http://www.coupleseurope.eu/en/belgium/topics/5-what-are-the-consequences-of-divorce-separation
(17.5.2019).
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assets will be part of a co-ownership and then divided (see Article 577-2 of the BW). The division (in
equal parts) also takes place, when the universal community of property ends. If the spouses lived
under the matrimonial property regime of separation of property, the division and liquidation of
common assets takes place. If the spouses recognized the possibility of a compensation, this one
takes place, when the property regime ends. After the division each spouse is liable for his or her
remaining debts. For the residual common debts of spouses, they’re jointly liable (Articles 1439 et
seq. of the BW).” In case of divorce spouses are no more heirs of each other and lose their right to
the reserved portion (see point 3.3.4).%

The separation (see Articles 308 et seq. of the BW) doesn’t dissolve the marriage. The reciprocal
duties of fidelity and (material) support continue to exist. Nevertheless, spouses are allowed to live
separately. The legal matrimonial property regime dissolves (Article 1427 of the BW)."’

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

No, such rules seem not to exist under the Belgian law.

2.3. Cross-border issues.

2.3.1. Is your country participating in the enhanced cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

Belgium is participating in the enhance cooperation with regard to the two abovementioned
Regulations.

2.3.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

Problems could arise regarding the definition of property relationships. In fact, the notion of
property relationships contained in the European Regulation(s) is broader than the Belgian one and
includes also some effects of the “primary regime” of the marriage (see point 2.1.6). The European
idea of “property relationships” also encompasses the “primary regime” rules. Furthermore, in
Belgium the marriage can be entered into also by same-sex couples. Problems could arise, when the
applicable law does not know a homosexual marriage.

2.3.3. Are you expecting any problems with the application of the rules on jurisdiction?

There is no known court decision showing such problems. However, as the Regulations only apply
since 29 January 2019, this does not exclude, that problems could arise in the future.

4 http://www.coupleseurope.eu/en/belgium/topics/5-what-are-the-consequences-of-divorce-separation

(17.5.2019).; https://e-justice.europa.eu/content divorce-45-be-maximizeMS EJN-en.do (17.5.2019).

% https://e-justice.europa.eu/content divorce-45-be-maximizeMS EJN-en.do. For the consequences of
divorce, see also Sosson, J., 2002, 51 et seq.

* https://e-justice.europa.eu/content_divorce-45-be-maximizeMS EJN-en.do (17.5.2019).
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2.3.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

As stated above (see point 2.3.2), some problems could arise, if a same-sex couple enter into a
marriage, the applicable law however doesn’t know homosexual marriages.

2.3.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

Discriminatory rules (e.g. rules discriminating based on sex) could be against the public policy. It’s not
excluded that additional problems arise in future (as a result of the application of the European
Regulations).

2.3.6. Are there any national rules on international jurisdiction and applicable law
(besides the Regulations) concerning the succession in your country?

Yes, they are contained in the Belgian International Private Law Act of 2004. Furthermore, in the Civil
Code there are some rules on the international adoption (Articles 357 et seq. of the BW).

3. Succession law

3.1. General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The main legal source of the Belgian succession law is the Belgian Civil Code. The Succession Law is
regulated in Articles 718 et seq. of the BW.
Other relevant sources are, e.g.:
- the Act of Notaries;
- the Judicial Code, containing some dispositions dealing with the inheritance proceeding;
- the Act of 11 January 1983 (completed by the Act of 2 February 1983), introducing the
international will (as foreseen in the Washington Convention on the Form of an International
Will of 1973);
- the European Regulation on Succession Law (and, for the successions opened before 17
August 2015, the Belgian International Private Law Act: see point 2.1.1).
Each of the three regions (Walloon Region — Flemish Region — Brussels Region) has a code governing
the inheritance taxes.”®
Additionally, the Hague Convention on the Conflicts of Law Relating to the Form of Testamentary
Dispositions of 1961 was ratified in Belgium (Act of 29 July 1971).

3.1.2. Provide a short description of the main historical developments in SL in your
country.

The Belgian succession law has developed from the French one. The French Code Civil was
introduced in Belgium as well. Despite the similarities which still exist, there’re also many differences
between the two systems due to the different developments in the last 200 years.*

*® See Bolle, M. J., 2010, 59, 70.
* see Pintens, W., 2011, 52 et seq.
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Only the most recent reforms will be mentioned here. The succession rights of the survived spouse
were reformed and straightened with the Act of 14 May 1981. In 1983 the international will was
introduced in Belgium (see point 3.1.1). A reform took place then in 1987, providing the equalization
of the children born in and out of wedlock as well as of the adopted ones (Act of 31 March 1987
respective of 6 June 1987). In 2003 the possibility for the spouses to exclude some inheritance rights
through a marriage contract was foreseen, if children from a former relationship of one or both
spouses exist. In 2004 the Belgian International Private law Act of 16 July 2004 (in force since 1
October 2004) was enacted (see point 2.1.1). In 2007 the legislator recognized some succession
rights to the survived legal cohabitant (see Act of 18 Mai 2007). In 2012 the former Article 787 of the
BW (concerning the substitution) was modified (see the new Article 739 of the BW). In 2013 the
Belgian legislator introduced the homosexual marriage (see point 2.1.2). The homosexual survived
spouse has the same inheritance rights as the heterosexual one. The last big reform of the Belgian
inheritance law is the one from 2017/2018. Adopted on 31 July 2017, the reform came in force on 1
September 2018. The most important changes introduced by the reform are:

- the strengthening of the deceased’s freedom to dispose;

- theintroduction of a new mechanisms in order to calculate the reduction (providing that the
estimations on the day of the donation must be used for both, movable and immovable
property, Article 858 § 3 of the BW; furthermore, the general presumption of a donation
being an advance portion of the succession was repealed; the former rule now only applies in
case of a donation to children or descendant: see Article 843 of the BW);

- theintroduction of some allowed inheritance agreements.

Some additional modifications were introduced through the reform of the family property law (see
point 2.1.2). Especially, the surviving spouse’s rights were strengthened.®

3.1.3. What are the general principles of succession in your country?

The general principles of the Belgian inheritance law”" are the following. The Belgian law knows the
principle of the universality of succession. The transmission of the estate occurs directly. No special
authority should be accessed, unless there’s a disagreement between the heirs: in this case, the
Tribunal de Premiére Instance is the competent authority.>> The legitimate heirs have, by the mere
fact of the deceased’s death, the possession of all the assets (but also the rights and shares)
depending on the estate (see Article 724 of the BW). They have the “saisine” of the deceased’s
property irrespective of the decision to accept or renounce the succession. Only the acceptance of
the inheritance gives a right of ownership on the deceased’s property, while the “saisine” confers to
its beneficiary only a right to take possession of the property.>®

Under the Belgian law, the succession can be testate or intestate. The principle of testamentary
freedom and freedom to dispose is limited through the protection of compulsory heirs.>* Generally,
succession agreements and joint wills are not allowed under the Belgian law. However, the new
Belgian inheritance law foresees some forms of permitted inheritance agreements (see point 3.3.2).
Also a substitution consisting in the obligation for the first designated heir to preserve the assets and
to transfer them to another person who will be the subsequent heir is forbidden.> Trusts cannot be
created under the Belgian law. However, foreign trusts are admitted if some conditions exist (see
Articles 122-5 of the Belgian Private International Code). Nevertheless, they cannot deprive the heirs
of their reserved portion.

*% see Pintens, W., 2018, 1385.

> For an analysis, see: Bolle, M. J., 2010, 59 et seq.; https://e-justice.europa.eu/content succession-166-be-
en.do (17.5.2019).

> https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

>3 https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

>* https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

> Bolle, M. J., 2010, 68.
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3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

Under the Belgian law, after the deceased’s death the estate passes to the heirs as stated in point
3.1.4. Thus, the legitimate heirs have, by the mere fact of the deceased’s death, the possession of all
the assets (but also the rights and shares) depending on the estate (see Article 724 of the BW).
However, there are also certain heirs (as e.g. the state and, under certain conditions, the universal
legatee) that need an order of possession from a court. Furthermore, the court is required to act e.g.
if a person without legal capacity is going to inherit. The same happens is, when: i) the inheritance is
accepted subject to or under the benefit of inventory; ii) in case of vacancy of the succession or; iii) if
there’s a disputation of the partition and a notary must be appointed. In case of an amicable
settlement, the notarial instrument is needed only for the partition of immovables.*® Individual
legatees and legatees by general title must apply for a delivery of their legacy (see Articles 1014 and
1011 of the BW; see also Article 1004 of the BW, applying to the universal legatees).”’

Heirs can decide, whether they want to accept the inheritance unconditionally (the acceptance can
be express or tacit: see Article 778 of the BW; the right to accept expires in 30 years: see Article 789
of the BW) or subject to inventory (according to Articles 793 et seq. of the BW: in this case, a
declaration before a notary or at the registry of the court of 1% instance of the district where the
succession opened is needed).”® They can also waive the inheritance (see Articles 784 et seq. of the
BW).

Different documents may be used to prove the status of an heir: an affidavit (acte de notoriété/akte
van bekendheid), a certificate of inheritance (certificat d’hérédité/attest van erfopvolging) or a deed
of inheritance (acte d'hérédité/akte van erfopvolging). The deed of inheritance is issued only by a
notary, whereas the certificate is issued by the notary or by the receiver at the registry office (Bureau
compétent de I'Administration générale de la documentation patrimoniale) (Article 1240bis of the
Civil Code).”

The acte notarié/notariéle akte, made by a notary (who attests certain facts by stating the identity of
the persons appearing before him or her and certifying the information they are requesting to be
recorded), also has a probative value. There’s a presumption of accuracy of the declaration made by
the notary. Although the acte notarié/notariéle akte “is authentic evidence of its content”, the
statements covered by such authenticity can be proven false. For this purpose, a proceeding
(inscription de faux/betichting van valsheid) is needed.®

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

The succession can be testate or intestate, and — as stated in the recent reform of the law of
inheritance (see point 3.1.2) — in certain cases the inheritance can also be regulated by an
agreement. If there is no disposition of property upon death (will or agreement on succession, if
allowed), the legal rules apply. Intestate succession only takes place in the absence of a will or when
the dispositions upon death are partial (i.e. don’t comprehend the entire estate). In the latter case
intestate succession will only apply to the part of the estate not covered by the will.**

*® https://e-justice.europa.eu/content _succession-166-be-en.do (17.5.2019).

*7 https://e-justice.europa.eu/content _succession-166-be-en.do (17.5.2019).

*® https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

> https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

60 https://e-justice.europa.eu/content succession-166-be-en.do; http://www.successions-
europe.eu/Answers.aspx?c=be&|=en&q=21 (17.5.2019).; https://e-justice.europa.eu/content succession-166-
be-en.do?idTaxonomy=166&idCountry=be&plang=en&removebanner=true (17.5.2019).

®1 See https://e-justice.europa.eu/content _succession-166-be-en.do (17.5.2019).
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3.1.6. What happens with the estate of inheritance if the decedent has no heirs?

If there’re no heirs, the State is going to inherit according to Articles 768 et seq. of the BW. Pursuant
to Article 769, in this case seals have to be affixed and an inventory drawn up in the forms foreseen
for the acceptance of estates under the benefit of inventory.

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

There are no special rules or limitations concerning succession with reference to the deceased’s or
heir’s culture, tradition or religion. However, the last reform of the law of inheritance stated that the
children can sign a succession agreement with their parents. This offers parents the opportunity to
leave more e.g. to a disabled child, if all their children agree. This agreement must be examined
carefully and must take into account the capacity of each heir (his or her needs and resources) and
the benefits and gifts that each heir has already received (see point 3.3.2).

3.2. Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and foreign nationals equal
in succession? Are decedent’s children born in or out of wedlock equal in
succession? Are adopted children equal in succession? Is a child conceived
conceived but not yet born at the time of entry of succession capable of inheriting?
Are spouses and extra-marital (registered and unregistered) partners equal in
succession? Are homosexual couples (married, registered and unregistered) equal
in succession?

There is no distinction between male and female heirs. Domestic and foreign nationals are equal in
succession. Children born in and out of wedlock have been equal in succession since 1987 (see points
2.1.2 and 3.1.2). Adopted children are equal too in case of a full adoption (Article 356/1 of the BW).
Adopted children are equal too in case of a full adoption (Article 356/1 of the BW). In case of a simple
adoption the child inherits from his or her blood relatives and from the adoptive parent(s) according
to Article 353-15 of the BW. Capable to succeed are also children conceived (if they born alive: see
Articles 725 and 906, paragraph 2 of the BW).

Homosexual couples are equal in succession. However, there’re some differences between the
succession rights of the surviving spouse, the surviving legal cohabitant and the surviving de facto
cohabitant. The spouse is intestate heir and has a right to a reserved share too: he or she inherits at
least 1/2 of the estate in usufruct and his or her reserve must include at least the usufruct of the
family home and its furniture.®

According to Article 745 octies of the BW the legal cohabitant has a usufructuary or a tenancy right
on the house of the main residence as well as a usufructuary right on its furniture. However, the
deceased can disinherit him or her or limit his or her right by means of a will.®* There are no specific
succession law rules dealing with the inheritance rights of de facto cohabitants.®

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Yes, they are. Especially, they can be beneficiaries of a will. The provisions inter vivos or contained in
a will, for the benefit [...] of the poor of a municipality, or of establishments of public utility, have

52 https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).
63 Swennen, F., Mortelmans, D., 2015, 2; Bolle, M. J., 2010, 63.
® For the legal condition of the survived de facto partner, see: Swennen, F., Mortelmans, D., 2015, 28 et seq.
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effect only as far as they are authorized. On the contrary, the authorization is not required for
bequests to non-profit associations, international non-profit associations and foundations, governed
by the law of 27 June 1921 (Article 910 of the BW).

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Yes, it is at the Articles 727 et seq. of the BW. These rules were reformed in 2013 (by law of 20
January 2013). An heir is unworthy and loses therefore his right to inherit, when: (i) he was convicted
of having murdered (or of trying to do it: an attempt is enough) the deceased; (ii) he murdered (or
tried to murder) the deceased, without being convicted, as he died before or; (iii) he was accused of
having committed against the deceased a crime foreseen in Articles 375, 398 until 400, 402, 403, 405
§81-3 and 5, and 422bis of the Belgian Criminal Code) (Article 727 of the BW).

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

Under the Belgian law the heirs ex lege are: the surviving spouse, the deceased’s children, his
ascendants and collateral (see Articles 731 et seq. of the BW). Relatives are divided into 4 classes.
First class heirs are the deceased’s descendants. Second class heirs are the deceased’s parents and
siblings. Other ascendants are heirs of third class. Other collateral (up to the the 4™ grade) are heirs
of fourth class.
There’re some principles governing the intestate succession, which can be summarized as follows:
- relatives of a next class exclude from the succession the ones of a subsequent one (Articles
745 et seq. of the BW);
- next relatives exclude the farther ones according to the régle de la proximité (Articles 734 et
seq. of the BW);
- relatives of the same grade get equal shares (Articles 733 et seq. of the BW);
- within the intestate succession the principle of substitution applies (Articles 739 et seq. of
the BW);
- the representation applies as well (however, not between cousins).
The spouse (whose rights have been incremented through the last reform of the inheritance law)®
gets (irrespective of the matrimonial property law consequences: he or she receives % of the
common property as result of its distribution) the usufruct of the entire estate if there are children;
the usufruct of the personal assets of the deceased and, in addition, the full ownership of deceased’s
part of the common assets (and also the ownership of the exclusive joint property), if there are no
children, but only other heirs (ascendants, sibling or their descendants: see Article 754/1 of the BW);
the full ownership of the entire estate, if there’re no other heirs (Article 745 bis of the BW).
If the deceased only left children, they get the ownership of the entire estate (receiving equal shares:
see Article 745 of the BW). If a child cannot or doesn’t want to accept the estate, he or she will be
replaced by his or her descendants. There is no difference between children born in or out of
wedlock.
If there are no children and no surviving spouse, the ascendants and the closest collaterals inherit.
The parents receive % each if there’re no sibling; and 1/4 each in presence of deceased’s siblings.
These ones (or their descendants) get the rest. The siblings also get the share of the predeceased

® Pintens, W., 2018, 1385.
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parent(s). By lack of ascendants and siblings, the relatives of each parent’s side receive % of the
estate.”

According to Article 745 octies of the BW the legal cohabitant has a usufructuary or a tenancy right
on the house of the main residence as well as a usufructuary right on its furniture (see point 3.2.1).

De facto cohabitants are not intestate heirs (see point 3.2.1).

Note that according to Article 205 bis § 1 and § 2 of the BW the surviving spouse and the parents of
the deceased’s spouse may also benefit from a maintenance under certain circumstances.
Furthermore, pursuant to Article 203 § 2 of the BW, a maintenance may be claimed by the children
of the deceased’s spouse, which are not children of the surviving one.”’

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

If the heirs accept the estate unconditionally, they are liable for debts and charges of the estate. On
the contrary, if the heirs do not accept the estate unconditionally, but subject to or under the benefit
of inventory, they’re liable for the estates’ debts only up to the size of the assets inherited (Article
802 of the BW). If one decides to reject the estate (see point 3.2.6), he or she is not liable for the
estate’s debts. Legatees (unlike the universal ones and the ones by general title: see point 3.3.1.3)
are not liable for the estates’ debts (Article 1024 of the BW).%®

3.2.6. What is the manner of renouncing the succession rights?

The possibility of renouncing the inheritance (see Articles 784 et seq. of the BW) within 30 years
(Article 789 of the BW) is foreseen. The declaration is made before a notary. It takes the form of an
authentic deed. There is no possibility of renunciation of the inheritance during the deceased’s life
(see Articles 791 of the BW).

3.3. Disposition of property upon death.
3.3.1. Testate succession.

3.3.1.1. Explain the conditions for testate succession.

Firstly, a will is needed. This one is a solemn act and must be compliant with the formalities provided
by law.” The testator must have the capacity to testate (Articles 901 et seq. of the BGB). All capable
persons may receive by wills.”” The legatee must be alive at the time of the opening of the will.
Furthermore, the object of the legatee’s right should be existent at the time of the death of the
deceased”". As wills have a personal nature, a representation is excluded. A will may be revoked by a
later one (see Article 1035 of the BW). Holograph wills are deposited at a notary. After the testator’s
death, the will is opened. The notary draws up a memorandum, which is inserted, together with the
will, in the records of the notary. Copies of both must be sent to the chief clerk of the Court (see
Article 976, paragraph 1, of the BW; for the international wills, see paragraph 2).” Joint wills are not

® For a brief explanation of the consequences of death, see (in different languages):

www.coupleseurope.eu/en/belgium/topics/6-what-are-the-consequences-of-death/ (17.5.2019).; https://e-
justice.europa.eu/content_succession-166-be-en.do (17.5.2019). In English: Bolle, M. J., 2010, 62 et seq.

®” See for more details: Bolle, M. J., 2010, 65 er seq.

% https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

% For an analysis in English, see: Bolle, M. J., 2010, 59 et seq.; Pintens, W., 2011, 52 et seq. At the following link
there is a description in different languages: https://e-justice.europa.eu/content succession-166-be-en.do
(17.5.2019).

"® see Bolle, M. J., 2010, 68.

" https://www.notaire.be/donations-successions (17.5.2019).

2 The procedure is described by Pintens, W., 2011, 69.
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allowed. The prohibition extends to joint wills for the benefit of a third party as well as to a reciprocal
and mutual provisions (Article 968 of the BW).

3.3.1.2. Who has the testamentary capacity?

Articles 901 et seq. of the BW require the capacity of the testator to express his or her will validly and
freely.” Capable to testate are only the persons who are already 18 years old. However, the one who
is 16 years old can make a will, disposing of half of the disposable share of the estate (Article 904 of
the BW, in connection with Articles 913 et seq. of the BW).”

3.3.1.3. What are the conditions and permissible contents of the will?

The will must be done in one of the authorized forms.” In his or her will the testator may appoint an
heir. A universal legatee (legs universel: Articles 1002 et seq. of the BW), a legatee by general title
(legs a titre universel: see Articles 1002, 1010 et seq. of the BW) or a special legatee (legs particulier)
can be appointed as well. Furthermore, the testator can appoint an executor or exécuteur
testamentaire (see Article 1025 of the BW). He can also order a distribution according to Articles
1075 and 1078 of the BW. A substitute legatee may be appointed too (Article 898 of the BW).
However, no reversionary heirs or legatees may be appointed by the testator (see Article 896 of the
BW; see also point 3.1.3: an exception is the so-called legs de residuo). A will may be revoked
through a testamentary disposition (see Articles 1035 et seq. of the BW). There is also the possibility
to “recover” a revoked will. Joint wills are not allowed under the Belgian law (see Article 968 of the
BW). The will may also contain provisions which are of non-patrimonial nature.”

3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

The will is a solemn act. The testator must have the capacity to testate (Articles 901 et seq. of the
BW). The possibility of a representation is excluded (see also point 3.3.1.1). There are three different
types of will under the Belgian law:”’
- the holographic will (written, dated and signed by the hand of the deceased: Article 970 of the
BW);78
- the public will (dictated to and written by a notary in the presence of 2 adult and capable
witnesses; or, if there’re no witnesses, made by two notaries; it must be signed by the
testator, the notary and the witnesses: Article 971 et seq. of the BW; note that there’re some
persons that are not authorized to act as witnesses);”’
- the international will (foreseen by the Washington Convention on the Form of an International
Will of 1973 and introduced in Belgium in 1983). The international will, which replaced in
Belgium the secret will, consists in a will (a private deed written by the testator or — on behalf
of him or her — by another person, e.g. a notary, and signed by the testator), which is
presented to a notary. After a declaration made in presence of 2 witnesses, a certificate (i.e. a

73 https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

" Bolle, M. J., 2010, 68.

> See Pintens, W., 2011, 52 et seq. Bolle, M. J, 59 et seq. See also https://e-
justice.europa.eu/content succession-166-be-en.do (17.5.2019).

® For an analysis, see: Pintens, W., 2011, 52 et seq.; Bolle, M. J.,, 59 et seq., 64 et seq.; https://e-
justice.europa.eu/content succession-166-be-en.do (17.5.2019).

77 See Bolle, M. J., 2010, 59 et seq.; Pintens, W., 2011, 57 et seq. For a general information in different
languages, see: https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).

78 Bolle, M. J., 2010, 59 et seq.; Pintens, W., 2011, 57 et seq.

7 Pintens, W., 2011, 62 et seq.; Bolle, M. J., 2010, 60.
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notarial deed) has to be attached to the will in order to prove its validity. The international will

has to be put in an envelope (sealed by the testator and the witnesses), that is attached to the

certificate and kept in the notary’s records (see Articles 9, 17 of the Act of 1983).%
The Belgian law also provides for a special rule, that recognizes to a mute testator the possibility to
write (in presence of a notary and witnesses) that the document contains his or her will (Articles 18
of the Act of 2 February 1983). After that, the notary certificates, that the abovementioned
declaration was written in his or her presence as well as in the presence of the witnesses. The
international will cannot be made by testator that cannot speak nor write.® Privileged or special wills
(e.g. military and maritime wills; wills made in an isolated place due to an epidemic) are also
regulated under the Belgian law (see Articles 981-1001 BW).®2 Oral and electronic wills are not
allowed. The same is for the joint ones, made by two (or more) testators together.®

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

Belgium ratified the Basle Convention of 16 May 1972 on the Establishment of a Scheme of
Registration of Wills. In Belgium a central computerized register of wills (Registre Central des
Testaments) exists. It's managed by the Royal Federation of the Belgian Notaries®*. Notaries register
public and international wills made in their presence. The same is for holographic wills lodged with
them (in this case the testator may decline the registration).

The existence of the will and especially of its content remains secret during the entire life of the
testator. After the testator’s death, any interested party may request the register of it, presenting a
death certificate or another document proving the death of the testator®.

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

Originally, succession agreements were strictly prohibited under the Belgian law. There were only
some exceptions (see Article 1130 of the BW). The reform of 2017/2018 changed the former
situation, strengthening the exceptions (however, the principle of the prohibition of succession
agreements was maintained). The reform admitted the possibility to conclude:
- a (global) family succession agreement (drawn up between the parents and their children or
descendants and aiming to avoid disputes between children after the death of their parents.) or
- a specific succession agreement(s) (e.g. containing the renunciation to the reduction of a
donation, Article 918 § 1 of the BW).
The law foresees some formalities in order to ensure that the decision can be made with full
knowledge of the case. In particular, the intervention of the notary is required, and the form of a
notarial deed is needed (Article 1100/5 of the BW). The ones who wish to enter into an agreement
concerning their succession cannot, therefore, write it themselves, but must consult a notary. The
latter draw up the succession agreement. Furthermore, the notary assists and informs the parties of
the consequences arising from their choices. Before signing the succession agreement, each of the
parties receives a draft of it. At the time of communication of the draft, a meeting date (to which all
parties are invited) is fixed. This meeting doesn’t take place before the expiry of a period of 15 days

% pintens, W., 2011, 65 et seq., 66; Bolle, M. J., 2010, 60.

*! pintens, W., 2011, 66.

8 Pintens, W., 2011, 55 et seq.

8 Pintens, W., 2011, 55 et seq.

84 https://www.notaire.be/donations-successions/les-successions/enregistrement-des-testaments-le-crt
(17.5.2019).

& http://www.arert.eu/Registering-and-searching-for-wills-304.html (17.5.2019).; Pintens, W., 2011, 68; Bolle,
M. J., 2010, 61; https://e-justice.europa.eu/content _succession-166-be-en.do (17.5.2019).
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from the date of the dispatch of the draft and it represents an opportunity to explain the content of
the succession agreement and its consequences. The succession agreement cannot be signed earlier
than one month after the meeting. All parties have the opportunity to carefully examine the draft
before signing it.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

The validity requirements of a will are governed by specific articles of the Belgian Civil Code,
especially by article 967 et seq. of the BW concerning various typologies of will.

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

Under the Belgian law the freedom to dispose upon death is limited as the law recognises a reserved
portion (reserve héréditaire) to the surviving spouse and the children (or descendants) (see Articles
913 et seq. of the BW) (so called forced heirs).?® Originally the ascendants of the deceased were
compulsory or forced heirs as well. However, the reform of 2017 repealed their reserved rights. Thus,
today they may be disinherited by the deceased. The law only recognised them a maintenance if
certain circumstances (situation of need) exist (see Article 205bis § 2 of the BW).*’

Before the reform of the Belgian inheritance law the amount of the children’s reserved portion
varied according to the nature and the number of the existing compulsory heirs. Starting from 1
September 2018, the portion reserved to the children is fixed (1/2), irrespective how many they
are.®®

The spouse gets 1/2 of the estate in usufruct. His or her reserve includes at least the usufruct of the
dwelling house and of its equipment (see Article 914 of the BW). If they have not received their
reserved portion, the compulsory or forced heirs may bring an action for reduction. To determine the
reserved portion the value of the assets donated has to be added to the assets existing at the time of
the deceased’s death. In order to allow to the forced or compulsory heir to get the reserved share
testamentary dispositions as well as gifts affecting his or her rights may be reduced.® The value of
the gift at the time of the donation has to be taken into account. As stated in Article 920 § 2 of the
BW, compulsory heirs are now entitled to a monetary claim.”

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012 in
your country?

At present it seems there are no rulings applying Regulation 650/2012. The Belgian legislator adapted
the Code of private international law to the European Regulation 650/2012 with the Act of 6 July
2017, providing that the jurisdiction and the law applicable to the succession shall be determined by
the rules of the abovementioned Regulation (Articles 55 and 56 provide).

8 Bolle, M. J., 64 et seq.; https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).
¥ pintens, W., 2017, 1452.

® This lead to more freedom for the testator: see Pintens, W., 2017, 1452.

89 Bolle, M. J., 64 et seq.; https://e-justice.europa.eu/content succession-166-be-en.do (17.5.2019).
% pintens, W., 2017, 1452.
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3.3.5.2. Are there any problems with the scope of application?

There are no specific problems arising from the Belgian praxis with regard to the scope of the
Regulation’s application.

3.3.5.3. How are the rules on jurisdiction applied? In particular, determining the habitual
residence and applying the rules on prorogation of jurisdiction? Did the
authorities in your country had experience with declining the jurisdiction under
Article 6 or accepting jurisdiction based on Article 7?

At present it seems there are no relevant rulings applying Regulation 650/2012.

3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What are
the experiences with choosing the applicable law?

It's not clear, how Article 83, paragraph 2 of the European Regulation should be interpreted
(specially, when the deceased had chosen the law applicable to his or her succession prior to 17
August 2015). It is unclear, if the limitations affecting the choice of law under the Belgian
international private law rules (see Belgian international private law code) will be maintained also
under Article 83, paragraph 2 of the abovementioned Regulation.”

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been any
public policy invoked or relied on by the parties or the court?

Traditionally, succession agreements were strictly forbidden in Belgium. Thus, one could have argued
that the prohibition was part of the ordre public according to the Article 35 of the European
Regulation. As stated above, the last reform of the Belgian succession law foresaw some additional
exceptions to the prohibition of succession agreements. This could confirm that the abovementioned
prohibition isn’t part of the ordre public anymore. Some problems could arise regarding the
provisions applying to the compulsory heirs too. However, in many States these rules are not
considered to be part of the ordre public anymore.*

3.3.5.6. How is issuing and relying on the Certificate of Succession operating in your
country?

The Belgian law gives the competence to issue the European Succession Certificate to public
notaries.” The Act of 6 July 2017, that introduced in the Civil Code the article 892/1 a 892/7, deals
with the creation and management of a new Central Estate Register (Registre central successoral).
This contains information on acts and certificates of heredity, on acts relating to a declaration of
waiver as well as on acts concerning an acceptance under the benefit of inventory and on European
Certificate of Succession. According to the Art. 2 of the Act of 26 February 2018 (Arrété royal portant
la gestion du registre central successoral) the notary must provide for a registration into the Central
Successoral register within fifteen days of the certificate being issued. The registration of European
Certificates of Succession established by the competent judicial authorities in accordance with article

Fora contrary opinion see Wautelet, P., 2013, 864; nevertheless, see Franzina, P., 2016, 857.

%2 see French Cour de cassation, 27 September 2017, No. 16-13.151, Nr. 16-17.198 (for a commentary, see:
Pintens, W., 2018(1), 294 et seq.).

3 Van Boxstael, J.-L., Goossens, E., 2017, 222.
https://dial.uclouvain.be/pr/boreal/object/boreal%3A186777/datastream/PDF_01/view (17.5.2019).
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72 § 2 of the Succession Regulation 650/2012 must be carried out by the registrar of the Court who
pronounced the decision, within 15 days.

3.3.5.7. Are there any national rules on international jurisdiction and applicable law
(besides the Succession Regulation) concerning the succession in your country?

If the succession opened before 17 August .2015, the Belgian International Private Law Code (see
point 2.1.1) applies.
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Bulgaria

Dafina Sarbinova

1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families with
one or more members are living separately such as in case of economic migrants, common
household of two or more persons without affectio maritalis).

Various types of family formations and living lifestyles co-exist in Bulgaria. The family composed by
man, woman and their children (one or more) prevail as a type of family formation. This, however,
does not necessarily mean that the couple has entered into marriage. It is common for couples to live
together (with/out children) without marriage and it is a widespread phenomenon for the couple to
enter into marriage (if at all) after the birth of the child.

Nucleus families are most common in big cities, while multi-generational families are typical for small
cities and villages. Due to the strong family relationships, including such between different
generations, even nucleus families may quite often expand and include close links with
(grand)parents without (grand)parents living together with their (grand)children as a single
household.

Due to migration based on economic reasons, specifically in small towns and villages, family
formations may be broken because one or both parents are working outside of the country. In such
circumstances, usually children are looked after by grandparents or single parent.

31.586 persons changed their current address in Bulgaria with an address abroad in 2017 - 50.8%
male. Every second emigrant (55.1%) is aged 20 to 39 years. The youngest emigrants (under 20 years)
are 14.6% of the total number and the emigrants over 60 years of age - 6.9%. Most preferred
destination countries are Germany (22.0%), the United Kingdom (16.3%) and Spain (12.2%). The
decrease of population due to the international migration measured through the coefficient of net
migration is minus 0.8%o

Single-person households exist but are not quite common. Single-parent and a child/ children family
formation are not seen very often. In both cases such households are usually attached to bigger
family formation including multigenerational links. Common household of two or more persons
without affectio maritalis is the least typical and least durable family lifestyle.

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

There is a slight tendency of increase in the number of marriages and of decrease in the number of
divorces. No information for other family unions is recorded in the official publicly available statistical
data probably also influenced by the fact marriage between a man and a woman is the only family
union recognized by FL. There were 28.593 juridical marriages registered in 2017, or 1.790 more than
in the previous year. The marriage rate (number of marriages per 1000 population) is 4.0%o. Three
quarters of the total marriages number (21.536) are registered among urban population. The
average age at the time of first marriage in 2017 was 31.4 years for males and 28.4 - for females.
Compared to the previous year, the average age at the time of first marriage has increased by 0.3
years for both - males and females. 87.1% of females and 86.2% of males have married for the first
time in 2017.
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1.3.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

The number of divorces in 2017 was 10.411 or 192 less than in 2016. Out of the total number of
divorces, 81.0% refer to the urban population. The highest is the number of divorces by ‘mutual
agreement’ (63.4%), followed by divorces due to ‘incompatibility of temperament’ (26.6%) and
‘virtual parting’ (8.3%). The divorce is not the first one for 9.8% of females and 10.7% of males who
divorced in 2017. The average duration of a marriage before the divorce in 2017 was 15.8 years.

1.4.Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

No such information is found to be available.

2. Family law
2.1.General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

The main source of Family Law in Bulgaria is the Family Code (CemeeH kodekc), published in State
Gazette, issue 47 from 23.06.2009, in force as of 01.10.2009. General principles of FL are also
outlined in the Constitution of the Republic of Bulgaria, namely art. 14, art. 32, art. 46, art. 47.
Additional sources of FL are the Law on the Protection of the Child, the Law of the Civil Registration,
the Civil Procedure Code and mutatis mutandis Bulgarian civil law legislation as a whole. Numerous
regulations and ordinances have been enacted on technical issues such as concerning the register of
the property relations between spouses, the procedures and intermediation in case of interstate
adoption, the payment of child maintenance on behalf of the state, the foster family care and
procedures, etc.

Bulgaria has adhered to the relevant international conventions in the field of FL and where need be
had implemented them in domestic law. In particular Bulgaria is a party to the Convention for the
Protection of Human Rights and Fundamental Freedoms, Convention on the Rights of the Child, The
Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption,
The Hague Convention on the Civil Aspects of International Child Abduction, European Convention on
Recognition and Enforcement of Decisions concerning Custody of Children and on Restoration of
Custody of Children, The Hague Convention on lJurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection
of Children, The Hague Convention of on the International Recovery of Child Support and Other
Forms of Family Maintenance and the Hague Protocol of 23 November 2007 on the Law Applicable to
Maintenance Obligations.

To the extent Bulgaria is EU member state, it applies all EU regulation in the area of family law with
an international aspect, including the EU regulations adopted under a procedure of enhanced
cooperation. For FL matters with international element for which no EU legislation exists, the rules of
Private International Law Code are relevant.
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2.1.2. Provide a short description of the main historical developments in FL in your
country.

Historically, Bulgarian FL may be divided in five separate time periods. The first one is from 1878 until
1944 (the year of the establishing of the communist regime); the second one — from 1944 until 1968
(the year of the adoption of the first modern Family Code); the third — from 1968 until 1985 (the year
of adoption of the second Family Code); the forth — after 1990 (the year of establishing the
democratic socio-economic regime) until 2009 (the adoption of the new Family Code) and the fifth —
after 2009.

During the first time period which begins with the establishment of the Third Bulgarian state in 1878
until 1944, Bulgarian FL has not been regulated in one single act of legislature — neither as a part of a
larger civil law codification, nor as a special piece of legislation solely in the field of FL. Certain family
law matters and relations have been dealt with in separate acts of legislature which have been
copied from then existing civil laws of the countries from Western Europe, mostly French civil law.
Nevertheless, this piecemeal legislation was far from encompassing all family law matters. The
matters concerning marriage and divorce have been regulated in the Exarchic memorandum
(applicable for orthodox individuals). Due to many deficiencies and inconsistencies in the written FL,
the customary law was also an important source of legal regulation. The legal regulation of origin,
adoption and the relationship between parents and children have been provided by the following
normative acts — Law on the Custody (1890), Law on the Persons (1909), Law on the Recognition of
the Unlawfully Born Children, for the Procedure of Becoming Lawful and Adoption (1909), Ordinance
Law for the Maintenance Obligations (1937), Law for the Children Born Out of Wedlock and the
Adoption (1940).

After the socio-political changes in Bulgaria during the 1940s, new general principals of law, including
of FL, have been introduced. Notwithstanding the fact that most of these principles have been
politically underpinned and determined as “socialist”, when it comes to FL they may be characterized
as progressive, democratic and humanistic in their essence. They are principles of universal
significance and in line with the contemporary requirements envisaged in the international treaties,
the conventions and the declarations of the United Nations Organization. They concern the equality
between men and women, the protection and the rights of the children, the prohibition of
discrimination of any nature in family relations, etc. As it comes to the judicial technique
implemented for the regulation of family law relations, the guiding method is the method of
regulation by the state. The jurisdiction of the orthodox church and its regulations has been
eliminated. The normative regulation of FL is built gradually during this period, when the guiding
principles of FL have been included also in the Constitution. The state regulation of FL culminated in
1960s when the first Family Code was introduced in 1968. In 1985 the second Family Code has been
adopted.

The third period between 1968 and 1985 was the period of codification of FL. The Family Code from
1968 introduced a significant reform in key institutes of FL, such as the entrance into marriage, the
matrimonial property relationships and the adoption. The Family Code from 1985 included regulation
of custody and guardianship, as well as certain amendments concerning the regulation of divorce.
The Family Code from 1985, subject to certain amendments, continued its application even after
1990 when new social and economic structure of the relations have been introduced in Bulgaria
based on democracy and free market economy. The key legal principles of FL retained their relevance
and they found further their legitimation in the Constitution from 1991 when the socialist political
references have been deleted. Major cornerstone during this forth historical period of development
of FL was the ratification of the UN Convention on the Rights of the Child in 1992 and the resulting
draft of the Law for the Protection of the Child, which was finally adopted in 2000. After the
adherence to international law instruments in the area of the adoption, the necessary amendments
in this matter have also been implemented into the Family Code from 1985.

However, the significant reform of Bulgarian FL did not come before 2009 when the new and
presently valid Family Code was adopted and entered into force. This is a long due piece of
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legislation, the drafting of which started in 1999. The new Family Code introduces a step towards full
liberalization of FL in Bulgaria. It envisages a possibility for the spouses to choose a contractual
bespoke regime for their matrimonial property subject to few mandatory limitations. In addition,
spouses may choose between other property regimes — of community and of separate matrimonial
property. In the matters of divorce, the regulation steps further in direction to its liberalization and
most importantly these results in the fact that the court is no longer obliged ex officio to make a
statement on the party who is guilty for the divorce. The procedure for adoption is to certain extent
simplified. With regard to the regulation of the relations between parents and children, it is
envisaged that the parents may reach an agreement concerning all matters related to upbringing and
education of children, including in view of the exercise of parental rights in case the parents are living
separately.

2.1.3. What are the general principles of FL in your country?

The following general principles of Bulgarian FL may be outlined:

- protection of marriage and family by state and society (art. 14 Constitution of the Republic of
Bulgaria, art. 2 FC) — state regulation of family relations, right of protection against unlawful
interference in personal and family life (art.32(1) Constitution of the Republic of Bulgaria);
encouragement of the birth of children, promotion of maternity, raising and education of
children;

- gender equality (art. 46(2) Constitution of the Republic of Bulgaria, art. 2 FC) between the
men and women in marriage and as parents;

- voluntary nature of matrimony — guaranteed by the procedure for entering into marriage and
the right to divorce;

- special protection of children;

- equal treatment of children born in wedlock, out of wedlock and adopted (art. 47
Constitution of the Republic of Bulgaria, art. 2 FC, Law for the Protection of the Child);

- respect of the personality of each family member;

- respect, care and support among family members.

Additional principles:

- the voluntary settlement of family relations: in matrimonial property (nuptial) agreement
(Art. 38 FC); in the event of divorce (art. 49(4) and art. 50 FC); in the process of exercise of
parental rights (art. 127(1) FC); in case of termination of adoption (art. 106(8) FC);

- matrimony law: validity only of the civil marriage entered into the form prescribed in FC;
monogamy and heterosexuality;

- the regulation of origin: the principle of the ties based on blood; truthfulness and stability;

- inthe relations between parents and children: each parent is entitled to full-fledged parental
responsibility; parental rights and obligations are exercised jointly and consistently or
severally among the two parents as may be agreed or ordered.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

There are different definitions for “family” depending on the area of law where the definition
applies.

Under the Family Code, two definitions of a family may be outlined — a family in a broad sense and a
family in a narrow sense. In a broad sense, family means a group of individuals who are related
legally by marriage, affinity or adoption and as an exception — without such type of relationship, like
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it is in the case with the spouse and the children of the other spouse. A family in a narrow sense are
only the spouses and their common children until the date they reach full age (18 years) and in case
they have not entered into a marriage and live together with their parents.

In the sense of the Constitution (Arts. 14, 32) and the Convention for the Protection of Human Rights
and Fundamental Freedoms, family is defined in an even broader terms and includes 1.) individuals
other than parents who have been granted with parental functions (like guardians, close relatives,
foster family); 2.) de facto family (marital unity without formal marriage or de facto exercise of
parental functions).

Legal terms for family may be found in the Law for the Local Fees and Taxes and the Law for the
Building Houses Cooperation, where family is defined as the spouses and their children under the age
18 years, if they are living together with the parents. Pursuant to the definition given in the Law on
the Credit Institutions, family is formed by spouses, relatives related lineally, brothers and sisters and
individuals that cohabit on a permanent basis.

2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

To the extent that FL recognises only marriage between individuals of different sex in the sense that
marriage is only a union between a man and a woman, spouse may be defined as a person who
enters into marriage based on his/her free and explicit consent with a person of different sex and
such consent is given in person and simultaneously before an official registrar.

The person entering into marriage (a man or a woman) should be of marriageable age — above the
age of eighteen. By way of exception, where compelling reasons warrant it, a person aged sixteen
may also get married with the consent of the district judge at the place of permanent residence of
this person. The district judge shall hear both marrying partners and the parents or the guardian of
the minor. The opinion of the marrying adult, the parents or the guardian may be also given in
writing with a notarized signature. Upon marriage, the minor acquires full legal capacity but may
dispose with immovable property only with the consent of the district judge at the place of
permanent residence of the minor.

Marriage is prohibited to a person who: 1. is bound by another marriage; 2. is under full judicial
interdiction or suffers from a mental disorder or imbecility, which provides grounds for imposing full
judicial interdiction; 3. suffers from a disease which seriously threatens the life or health of the
offspring or the other spouse, unless the latter is aware of such disease. Marriage is also prohibited
to: 1. ascendants and descendants; 2. siblings, as well as other collateral kin up to fourth degree
(cousins); 3. persons between whom adoption results in relations of ascendants or descendants or
siblings.

A person in de facto (informal) marital union may be subject to certain rights and obligations under
the law, but not in the field of family law stricto sensu. Informal marital union is irrelevant in
intestate succession law.

De facto family (marital union without marriage or de facto exercise of parental responsibility
without formal authorization) has some relevance in the areas of law related to taxation, imposition
of certain administrative restrictions or prohibition, it is normally included also in the definition for
related (connected) parties in various legislative acts concerning taxation, civil proceedings law,
labour law and civil servants regulations. The informal marital union is also recognized in the
legislation concerning home violence, the legislation concerning the forfeiture in favour of the state
of illegally acquired assets and the law with respect to the transplantation of organs etc.
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2.1.5.2. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

The only union recognised by FL is marriage. Pursuant to leading scholarship, marriage is defined as a
voluntary and equal rights union between a man and a woman which has been entered into with the
purpose to create a family in compliance with the procedure and the requirements established by
law that gives rise to mutual rights and obligations of the spouses. Three key principles of matrimony
law may be outlined:

1. validity only of the civil marriage entered into in the form prescribed by the law. The religious
marriage is optional and the religious ceremony may be performed only after the civil
marriage has been entered into;

2. monogamy;

3. heterosexuality.

All these key principles are established on constitutional level (art. 46 of the Constitution from 1991)
and they may only be varied by an amendment in the Constitution. According to Art. 46: ”(1)
Marriage is a voluntary union between a man and a woman. Only civil marriage is valid. (2) Spouses
have equal rights and obligations in marriage and family. (3) The form for the validity of the marriage,
as well as the prerequisites and the procedure for the entrance into it and its dissolution, as well as
the personal and property rights between the spouses are regulated by law.”

FL does not recognize marriage between spouses of same sex (as this is contrary to the Constitution),
as well as other forms of formal or informal heterosexual or same sex unions.

As noted in s. 2.1.5.1 above, the concept of de facto family finds limited legal recognition with
respect to certain aspects related to tax and public law (administrative) regulations, as well as in the
area of civil registration, domestic violence and medical law issues. However due to the
fragmentation and the variety of purposes served by this legal concept, it is not possible to outline de
facto family as a separate family law formation.

2.1.6. What legal effects are attached to different family formations referred to in
question 2.5.?

As already explained, marriage between a man and a woman is the only family formation recognized
in FL. Marriage results in the establishment of personal and property relationships between the
spouses.

The Family Code provides only for the framework of the personal relations between the spouses and
leaves to them the possibility to form their personal relationships as they wish. The freedom of the
spouses is exercised within the limits of the accepted principles of morality, customs and fairness.
Spouses stand on equal footing in marriage and they have rights and obligations of equal quality,
although they may differ in terms of quantity, as spouses perform their obligations with respect to
the family in accordance with the abilities of each spouse.

The personal obligations are of natural character as they are not forcefully enforceable. They may be
of significance in case of determining the guilty party for the divorce and for the compensation of any
incurred damages (on the basis of unjust enrichment). The following personal obligations may be
outlined: obligation for mutuality, including mutual respect and mutual understanding, fidelity,
undertaking common care for the wellbeing of the family in accordance with the individual abilities
(financial and otherwise) of each spouse.

The property relationships between the spouses are subject to detailed regulation in Family Code,
where the spouses are in the position to choose their property regime. Family Code envisages three
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property regimes between the spouses — statutory property matrimonial regime, statutory separate
matrimonial regime and a contractual regime. The statutory property matrimonial regime is the
regime applied by default if the spouses: 1.) have not concluded a valid matrimonial property
agreement and have not chosen the separate matrimonial regime; 2.) are under the age of 18 or
have a limited legal capacity; 3.) have not regulated all issues in the matrimonial agreement.

For the sake of legal certainty and stability, the applicable property regime between the spouses is
noted in a public registry.

2.1.7. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

No.

2.2. Property relations.
2.2.1. List different family property regimes in your country.

Family Code provides for three possible property regimes between spouses during the marriage:

- statutory matrimonial property regime
This regime represents a joint ownership of all assets (excluding bank deposits), acquired during the
marriage. The matrimonial property regime is indivisible. These assets are jointly owned by both
spouses, regardless of whose name they were acquired under, if acquired by means of a joint
contribution by both spouses. The joint contribution of the spouses may take the form of the
investment of funds and labour, childcare and housework. Joint contribution is presumed subject to
proof to the contrary. Each spouse's personal property consists of assets acquired before the
marriage and inheritances and gifts acquired during the marriage. Chattels (movable property)
acquired by a spouse during the marriage for his or her normal personal use or the exercise of his or
her profession are personal property. Following the divorce, matrimonial property is transformed
into normal property.

- statutory separate property regime
The rights acquired by each of the spouses during the marriage are held personally by that spouse,
but upon termination of the marriage by petition, each spouse is entitled to obtain a portion of the
value of the rights acquired by the other spouse during the marriage, to the extent that the claiming
spouse contributed by labour, by his or her financial means, by taking care of the children, by
housework or otherwise. The expense of meeting family needs is borne by both spouses; the spouses
incur shared liability for obligations assumed for ongoing family needs.

- contractual regime
Under FC from 2009, spouses may conclude a matrimonial agreement, an option that is new to
Bulgarian FL. A matrimonial agreement may be concluded by spouses either before or during their
marriage. The matrimonial agreement is limited to stipulations regarding the division of property
between the parties, such as: the parties’ rights to the property acquired during the marriage; the
parties’ rights to the property they owned before the marriage; the manner in which the property,
including the family home, is managed and disposed of; the sharing of expenses and obligations by
the parties; the property-related consequences in the event of divorce; the spouses’ maintenance
during the marriage and in the event of divorce; the maintenance of the children born in the
marriage. A stipulation transforming any premarital property of one of the parties into matrimonial
community property is inadmissible. A matrimonial agreement may not contain provisions on pre-
death arrangements, except with regard to the spouses’ shares in agreed matrimonial community
property upon dissolution. The statutory matrimonial property regime applies to any property
relations which are not settled by the nuptial agreement.
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2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

The statutory matrimonial property regime applies where the persons entering into marriage have
not chosen a regime for their property relations or if they are minors or persons with limited legal
capacity.

Rights in rem acquired during marriage as a result of joint contribution are shared by both spouses,
regardless of the fact in whose name they have been acquired. The joint contribution may be
expressed in the input of resources, labour, care of the children and housework. The joint
contribution is presumed until proven otherwise. A claim for lack of joint contribution may be filed
by: (1) a spouse during marriage or after its dissolution; or (2) an heir to a spouse.

Rights in rem acquired before the marriage, as well as those acquired during marriage by inheritance
or gift belong to the spouse who has acquired them. Personal are also the rights in rem acquired by
either spouse, where a creditor seeks recovery of a personal debt from the other spouse pursuant to
the provisions of the Code of Civil Procedure concerning rights in rem constituting matrimonial
community of property. Personal are chattels (movable property) acquired by either spouse during
marriage, which serve ordinary personal needs or the exercise of a profession or occupation; as well
as the rights in rem acquired by either spouse who is a sole trader during marriage for the purpose of
engaging in business activities and included in his or her business.

Rights in rem acquired during marriage exclusively with personal property are considered personal.
Where rights in rem have been acquired in part with personal property, the personal holding of the
spouse shall be determined on a pro rata basis, unless this portion is insignificant.

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

A matrimonial property agreement or agreement related to property may be concluded only in
relation to (future or existing) marriage. Bulgarian law does not recognise another type of family
formation other than marriage between spouses of different sex (a man and a woman).
Spouses may conclude a matrimonial agreement in case they choose to apply the contractual regime
during their marriage. The matrimonial agreement may be concluded before or after the entrance
into the marriage and only by persons with full legal capacity. The content of the matrimonial
agreement includes arrangements pertaining only to the property relations of spouses, such as:

- rights of the parties over property to be acquired during marriage;

- rights of the parties over their matrimonial property;

- manners of managing and disposing with matrimonial property, including family home;

- participation of the parties in costs and liabilities;

- proprietary effects of a divorce;

- maintenance of spouses during marriage and in the event of a divorce;

- maintenance of the children born during the marriage.
The matrimonial agreement may contain arrangements concerning any other property relations
insofar the mandatory provisions of FC are not violated. In this respect, it may be concluded that the
matrimonial agreement provides the parties with the possibility to create a ‘new regime just for
them’ within the limits of the imperative provisions of FC.
The property relations of the parties may be settled also through reference to a statutory regime. A
clause envisaging the transformation of premarital property of either party into common
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matrimonial property is prohibited. The matrimonial contract may not include clauses concerning the
event of death, but this restriction does not apply to the disposal with the shares of the spouses
upon termination of agreed matrimonial community of property. The provisions designated for the
statutory matrimonial property regime govern the property relations, which are not settled in the
matrimonial agreement as default provisions.

A matrimonial agreement becomes effective at the time of marriage or, when concluded during
marriage, on the date of conclusion of the contract or any other date specified in the agreement. The
agreement has no prejudice to rights acquired by third parties prior to its conclusion. A matrimonial
contract may be amended in the form prescribed for its conclusion and without prejudice to rights
acquired by third parties prior to the amendment.

A matrimonial agreement is terminated in any of the following cases: (1) at the mutual consent of
the parties, whereby they may choose a statutory regime or conclude another contract, otherwise
the statutory matrimonial property regime applies; (2) at the request of either spouse in the event of
material change of circumstances, where the agreement presents a serious threat to the interests of
this spouse, the children under age or the family; (3) upon dissolution of marriage, except for the
clauses settling the effects of termination and intended to apply afterwards.

2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

Under the statutory matrimonial property regime, spouses have equal rights with respect to the
common property. Neither spouse may dispose during marriage with the share that this spouse
would receive upon termination of the community of property. Common property may be managed
by either spouse, but spouses dispose jointly with common property.

The disposal with a right in rem over common immovable property by either spouse individually is
not per se void but is subject to challenge. The other spouse may challenge the disposal in court
within six months of becoming aware of it but not later than three years after the disposal. In the
case of disposal with a right in rem over common movable property for consideration by either
spouse without the participation of the other, the third party shall acquire the right provided the
third party was not aware or could not be aware because of the circumstances that the consent of
the other spouse was lacking.

Each spouse may freely and independently dispose with his or her personal property in a transaction
with a third party or the other spouse.

Specific rule applies with respect to disposal of the family home, i.e. when the family home
constitutes personal property of one of the spouses, disposal requires the consent of the other
spouse, unless the two spouses own another home which is co-owned or personally owned by each
one of them. In the absence of consent, disposal can take place with the authorization of the district
judge if it is established that the disposal is not detrimental to the children who have not reached the
age of majority and to the family. This rule is relevant for all types of matrimonial property regimes
with the exception of the contractual regime and to the extent something different has been
provided in the matrimonial property agreement.

When a divorce is granted, if the family home cannot be used separately by the two spouses, the
court will award its use to one of them if he or she has requested this and has a housing need. Where
there are children born of the marriage who have yet to reach the age of majority, the court will rule
of its own motion on the use of the family home, and may award such use to the spouse who has
been awarded the exercise of parental rights, for as long as he or she exercises them.

In case spouses have chosen the statutory separate property regime to apply with respect to their
marriage, each spouse is entitled to administer and dispose with his/her personal property freely so
far as under this property regime there is no common matrimonial property of the spouses. If the
spouses are co-owners of certain proprietary rights, the ordinary regime for joint property applies.
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When the (future) spouses have concluded a matrimonial property agreement, they have chosen the
contractual regime to apply with respect to their marital property relations. In this case spouses
manage and dispose with their personal and/or common matrimonial property in compliance with
the arrangements in the matrimonial property agreement. The regime of management and
disposition agreed in the matrimonial agreement may be complied by the spouses solely on a
voluntary basis.

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

The property regime is recorded in the Spousal Property Relations Register. The property regime may
be modified during the marriage. The modification is noted in the record of civil marriage and in the
register. Matrimonial agreements and the applicable matrimonial property regime are recorded in a
central electronic register with the Registry Agency. The register is publicly accessible. When one or
both spouses engage(s) in a transaction with a third party, where a property regime is not recorded
in the register, the statutory matrimonial property regime applies.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

The statutory matrimonial property regime governs the transactions between each spouse and a
third party where no regime of property relations has been entered into the register. The spouses
are jointly liable for the monetary obligations undertaken vis-a-vis third parties due to the institute of
the specific representation when the obligation was undertaken by only one of the spouses. Joint
liability may be opposed by the other “represented” spouse. In case of joint liability spouses are not
entitled to a right of recourse.

Both under the statutory matrimonial property regime and the statutory separate property regime
costs incurred to meet family needs are borne by both spouses. Spouses are jointly liable for debts
incurred to meet family needs. As family needs are considered mostly the common needs of the
whole family, however, certain justified personal needs of a family member may also be considered
family needs (i.e. for medical treatment). If the spouses have concluded a matrimonial agreement,
the question the participation of the parties in debts and liabilities, may be regulated in this
agreement and parties may exclude the joint liability between themselves.

Personal are also the debts of the commercial enterprise (going concern) of the spouse who acts as a
sole trader which he/she has incurred in the course of business activities. The community of
matrimonial property is terminated when the court decision which declares the bankruptcy of a
spouse who is a sole trader or a partner with unlimited liability becomes effective.

On the same token, the execution by a creditor seeking recovery of a personal debt of either spouse
from matrimonial property pursuant to the provisions of the Code of Civil Procedure results in the
termination of the community of this property.

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

The marriage is terminated on one of the following grounds: (1) death of one of the spouses; (2)
annulment of the marriage; (3) divorce. The concept of legal separation does not exist in current
Bulgarian legislation. De facto separation simply means that the spouses are neither living together
nor sharing a household.

The matrimonial (community) property is terminated upon the dissolution of the marriage and
spouses have equal shares upon termination. Where the matrimonial community of property is
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terminated due to divorce, the court may award a greater share of the common property to the
spouse exercising the parental rights over children under age where this creates particular difficulties
to this spouse. The spouse exercising the parental rights over children under age shall be awarded, in
addition to his or her share, the movable property needed for their upbringing and nurturing. The
court may award a greater share of the common property to either spouse provided that the
contribution of this spouse substantially exceeds that of the other spouse.

In case of divorce, each spouse shall be entitled to receive a portion of the value of the property
needed for the exercise of his/her profession or occupation and of deposits (including, but not
limited to money on account) of the other spouse acquired during marriage, where their value is
substantial and this spouse has contributed to their acquisition with labour, resources, care of the
children or housework. This portion may be claimed also prior to the divorce, where the conduct of
the spouse who has acquired the property endangers the interests of the other spouse or the
children.

When a divorce is granted, if the family home cannot be used separately by the two spouses, the
court will award its use to one of them if he or she has requested this and has a housing need. Where
there are children born during the marriage who have yet to reach the age of majority, the court will
rule of its own motion on the use of the family home, and may award such use to the spouse who
has been awarded the exercise of parental rights, for as long as he or she exercises them.

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

No such limitation exists. Dowry is not regulated in current Bulgarian FL.

2.6. Cross-border issues.
2.2.1. Is your country participating in the enhance cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

Bulgaria participates in the enhanced cooperation with regard to both regulations (1103/2016 and
1104/2016).

2.2.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as
“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

FL does not recognize other family formations except marriage between a man and a woman.
Problems may arise concerning the definition of the terms and the recognition of:

- marriage between persons from the same sex, and

- registered partnership.
Certain court practice exists, which recognizes same sex marriages for the purpose of establishment
of the couple (previously resident in another Member State) in Bulgaria and same sex registered
partnership under foreign law for the purposes of succession in Bulgaria. In both cases, same sex
spouses/partners have been of foreign nationality. Bulgarian court does not recognize in Bulgaria a
same sex marriage entered into by Bulgarian nationals in another state (United Kingdom).
Nevertheless, case law on these issues is not settled.
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2.2.3. Are you expecting any problems with the application of the rules on jurisdiction?

Problems may arise with respect to the qualification of terms and concepts, which are not present in
national FL.

2.2.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

Problems may arise with respect to the qualification of terms and concepts, which are not present in
national FL.

2.2.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

Problems may arise with legal institutes and concepts not recognized under national FL, specifically
with such notions and terms that have been established on constitutional level — like the
heterosexuality of marriage.

2.2.6. Are there any national rules on international jurisdiction and applicable (besides
the Regulations) concerning the succession in your country?

The national rules on international jurisdiction concerning succession in the Private International Law
Code have been derogated by the rules of universal application in Regulation 650. Existing bilateral
treaties with third states (for example with the Russian Federation) for legal aid in the area of civil
and family law may find application with respect relationship connected to that particular third state.

The same is relevant for regulations 1103/2016 and 1104/2016.

3. Succession law

3.1.General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The main legal source of SL is the Law on Succession from 1949, as amended. The Law on Succession
encompasses a wide range of issues concerning succession. It regulates the opening of the
inheritance, inherence (in)ability, succession by law and succession by will — general matters,
reserved shares, restitution of reserved share; invalidity and repeal of the will; acquisition and
transfer of the succession estate — acceptance and withdrawal of succession; relations originating
from succession — between the successors and with third parties; division and liquidation of
succession estate.

Other legislative acts which concern separate aspects of succession laws are: Family Code, Law on
House Building Cooperation, Law on Copyright and Neighboring Rights, Law on Property, Social
Security Code, Law on Local Fees and Taxes, Civil Procedure Code.

3.1.2. Provide a short description of the main historical developments in SL in your
country.

The historical development of SL may be divided into three time periods:
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1* period — from the enactment of the Law on Succession from 1890 until the entrance into force of
the Law on Succession from 1949
- Until 1944 male heirs are subjected to privilege;
- Until 1947 the succession rights of the “unlawfully” born children are limited
- Donation was also regulated by the Law on Succession
2" period — from the time of entrance into force of the Law on Succession from 1949 until the
changes made with the Constitution from 1991
- short and undeveloped regulation of succession law
- various limitations with respect to: scope of the legal heirs; the freedom to make a
testamentary disposition; possession of real estate
3" period from the time of entrance into force of the Constitution from 1991 and the respective
amendments in the Law on Succession
- extending the scope of the heirs in intestate succession — up to 6" degree collateral
relatives;
- removal of various limitations on the testamentary will
- removal of the time period in which the inheritance has to be accepted
- regulation of so called restitution issues — the return of immovable property that have
been nationalized without compensation during the early communist regime in Bulgaria.

3.1.3. What are the general principles of succession in your country?

The right of succession is protected and guaranteed by law (principle envisaged in art. 17(1) of the
Constitution). The following principles of succession law may be outlined:
1. principle of equality —
a. with respect to gender this concerns the equality between the heirs from the line of
the mother and from the line of the father;
between all children — born in wedlock, out of wedlock and adopted children
in the field of intestate succession, the following principles apply:
closer relatives exclude remoter relatives;
lineal descendants inherit before lineal ascendants;
closer collateral relatives exclude remoter collateral relatives
in the field of testate succession, the following principles apply:
freedom of disposition with the inheritance estate — preference is given to
testamentary disposition before intestate succession
protection of the reserved share
formality of testamentary disposition

L W o T o bT

in the field of acceptance of the inheritance:

the succession estate is acquired only in case it has been accepted

acceptance is always unconditional

in the relations between the heirs and with third parties:

separability of rights and obligations

community of in rem rights in the form of ordinary (separable by division — voluntary
or in court) co-ownership.

T T o R OT

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

There is no specific procedure for the acceptance of the succession by the heir. Succession takes
place upon acceptance. Acceptance takes effect on the opening of the succession. Acceptance may
be effected by filing an application in writing to the district judge in the district where the succession
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is opened. In this case, acceptance is entered in a special register. There is also deemed to be
acceptance where an heir takes an action clearly indicating his or her intention to accept the
succession or where an heir conceals inherited property. In the latter case, the heir forfeits the right
to his or her share of the property concealed.

Acting at the request of any interested party, the district judge, having summoned the person
entitled to inherit, sets a time limit for that person to declare or waive acceptance of the succession.
If a court case has been brought against the heir, the time limit is set by the court hearing the case. If
the heir fails to reply within the time limit set, he or she forfeits the right to accept the succession.
The declaration of acceptance is entered in the special court register.

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

There are two legal basis of succession — intestate and testate. Testate succession is given priority
before intestate succession. Any person who is 18 years of age or above and is of sound mind may
dispose of his or her property upon death through a will. The testator may dispose of his or her
entire property in the will. In all cases testamentary dispositions cannot infringe upon the reserved
share of the succession estate. The cumulative application of intestate and testate succession is
possible to the extent this does not infringe upon the reserved share of other ex lege heirs.

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?

Where there are no persons, capable of inheriting, or where all heirs make a waiver of succession or
lose the right to accept the estate, the estate shall devolve on the state, except for movable
property, housing, workshops and garages, as well as the plots of land and property, primarily
intended for residential construction, which shall become ownership of the municipality, on the
territory of which they are located.

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

No specific legal limitation exists with respect to deceased’s (or heir’s) culture, tradition, religion.
Specific canonical regulations exist with respect to high clergy in the orthodox church.

3.2.Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and foreign nationals equal
in succession? Are decedent’s children born in or out of wedlock equal in
succession? Are adopted children equal in succession? Is a child conceived but not
yet born at the time of entry of succession capable of inheriting? Are spouses and
extra-marital (registered and unregistered) partners equal in succession? Are
homosexual couples (married, registered and unregistered) equal in succession?

Heirs are equal in succession irrespective of the fact whether they are men or women, children born
in or out of wedlock or adopted (if case of full adoption). A child conceived at the time of entry of
succession is capable of inheriting.

Spouses irrespective of the fact whether they are men or women are equal in succession. As
marriage between persons of different sex is the only legally recognized family union, de facto family
partners are not considered ex lege heirs, but they may be heirs on testate basis. Nevertheless, de
facto family members are entitled to monetary compensation for non-material damages as a result
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of the death caused to their partner if it is proofed before the court that they had a deep and lasting
relationship with the deceased and had truly suffered damages as a result of his/her death
(Interpretative Judgement No. 1/2016 of the General Meeting of the Bulgarian Supreme Court of
Cassation).

Foreigners are not equal in succession to nationals only in respect to the acquisition of ownership
rights over land. Individuals from member states of EU and states from EFTA are not considered
foreigners. Foreigners may acquire ownership rights in land by way on testate succession, but they
are under an obligation to transfer such property rights within a period of three years to a person
who is capable of being an owner of land in Bulgaria.

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Legal persons are capable of inheriting only on testate succession basis.

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Unworthy of succession is the person who: a) has murdered or attempted to murder the deceased,
his/her spouse or child, as well as any accomplice in said crimes, unless the act has been committed
under circumstances excluding punishment, or it has been amnestied; b) has unjustly accused the
deceased of a crime, punishable by imprisonment or graver penalty, unless such unjust accusations
are prosecuted upon complaint of the victim and none has been filed; c) has persuaded or hindered
the deceased by force or through deceit to make, amend or the revoke appointments in the will, or
who has destroyed, concealed or corrected the will of the deceased or has made use of an untrue
will.

The unworthy of succession can take, where the deceased has expressly acknowledged him or her to
be worthy, through an act whose content has been certified by notary-public or in a will. The
unworthy of succession, in favour of whom the deceased has made a testamentary disposition,
having been aware of the reason of unworthiness, without expressly acknowledging the worthiness
of the latter, shall only inherit within the limits of the will.

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

Heirs ex lege are certain close group of physical persons in a family relationship with the deceased.
The state could also be ex lege heir under specific circumstances. The following principles apply to
intestate succession, depending on the specific case:

- If the deceased was single and had no children, the surviving parents or the surviving parent
receive equal shares of the property (Article 6 of the Succession Act). If the deceased has left
only ascendants those closest to the deceased inherit equal shares (Article 7). If there are only
surviving siblings, they inherit equal shares. Where the deceased has only left brothers and
sisters, they shall inherit from him in equal shares. Where the deceased has only left brothers
and sisters, together with ascendants in the second or higher degree, the former shall take two-
thirds of the estate and the ascendants - one-third. Where the deceased has left no ascendants
in the second or higher degree, no brothers or sisters or descendants thereof, the relatives on
the lateral line up to the sixth degree inclusive shall inherit. The ones closer in degree, as well as
the descendant of a relative closer in degree, shall exclude those more distant in degree.
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- If the deceased was single but there are surviving children, they inherit equal shares
(Article 5(1)). The share of a predeceased child is passed down to its descendants by order of
succession (representation).

- If the deceased leaves a spouse, but no children, ascendants, siblings or their descendants, the
spouse inherits the whole property (Article 9). When the spouse inherits the property of the
deceased together with ascendants or siblings or their descendants, the spouse inherits half of
the property provided that the succession takes place less than 10 years after the marriage.
Otherwise, the spouse receives two-thirds of the property. When the spouse inherits the
property of the deceased together with ascendants and siblings or their descendants, the
spouse inherits one-third of the property in the former case and half in the latter case.

- If the deceased leaves a spouse and children, the spouse and the children inherit equal shares.

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

The heirs, who have accepted the succession, shall incur the liabilities it has been encumbered with,
in accordance with the shares they have taken.

An heir, who has accepted the succession by inventory is responsible to the extent of the received
inheritance. The acceptance of succession by inventory must be declared in writing to the regional
judge within three months, after an heir has come to know, that the estate has been opened. This
term can be extended by the regional judge up to three months. The acceptance is recorded. Legally
incapacitated persons, the state and public organizations shall only accept the succession by
inventory.

Acceptance by inventory by one of the heirs may be used by the others, but it does not deprive them
of the right to directly accept succession or make a waiver from it. An heir shall be obliged to indicate
to the regional judge all inheritance properties, known to him/her, in order to be included in the
inventory, or else he/she shall lose the benefits, associated with acceptance of succession by
inventory. An heir, who has accepted succession by inventory, shall manage inheritance possessions,
being obliged to take the same level of care he takes of his own works. He/she cannot alienate
immovable property up to five years after acceptance and movable property up to three years any,
except following a permission of the regional judge; conversely, he shall incur the liabilities of the
deceased without limitation. The heir shall be accountable to the creditors for his or her
management. When succession has been accepted by inventory, each creditor can request from the
regional judge to determine the rules, following which the heir will pay the creditors. In case this is
not made, the heir, who has accepted succession by inventory, shall pay the creditors in the order, in
which they make their claims to him. The creditors of the estate can, within three months following
acceptance of succession, require the separation of possessions of the deceased from those
possessions of the heir.

3.2.6. What is the manner of renouncing the succession rights?

The waiver of succession rights is made through a written declaration to the regional judge, in the
district, where the estate has been opened for distribution. Waiver is entered in a special book.
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3.3.Disposition of property upon death.
3.3.1. Testate succession.

3.3.1.1. Explain the conditions for testate succession.

All subjects of civil law — individuals, legal corporations and the state, may become heirs by means of
testate succession. The individuals included in the circle of heirs by law, may in addition be also
subjects to testate succession and in such way their share from the inheritance estate enlarges.

3.3.1.2. Who has the testamentary capacity?

Any person (irrespective of his/her nationality), who has reached 18 years of age and is not under full
incapacitation due to dementia and who is capable of acting reasonably, can make testamentary
dispositions with regard to his or her property for the time after his or her death.

3.3.1.3. What are the conditions and permissible contents of the will?

A testator can dispose through a will of his/her entire property. A testator may dispose also with his
or her share of the matrimonial property. Testamentary dispositions, which refer to the whole or a
fractional interest in the entire estate of a testator shall be called "general" and shall make the
person, to the benefit of whom they were made, an heir. Testamentary dispositions, which refer to
specific properties, shall be "partial" and confer the capacity of legatee.

The testamentary freedom should not infringe the reserved share of the heirs by law. An heir, having
the right to a reserved share, who cannot take in full over said share due to wills or donations, can
request their reduction to the extent, necessary to supplement his or her reserved share, after
compensation of the testamentary dispositions and donations made in his or her favour with the
exception of ordinary gifts. This right is given to the heir in its private interest and it is within the
discretion of the heir to ask for compensation of his/ her reserved share. Testamentary disposition
which infringes a reserved share is not per se invalid.

Testamentary dispositions can be made conditional or dependent on encumbrance. A general
testamentary disposition (testamentary dispositions, which refers to the whole or a fractional
interest in the entire estate of a testator), whose period is fixed, shall be considered a legate of
usufruct over the whole estate or the respective share thereof. The starting date shall be considered
unwritten.

Each interested person can request the execution of encumbrances, imposed by the will. The non-
fulfilment of the latter, however, shall not entail the abolition of a testamentary disposition.

A testamentary disposition shall be null: i) when it has been made in favour of a person, who does
not have the right to take by bequest; ii) when the mandatory form for the validity of the will has not
been complied with, and c) when a testamentary disposition or the sole motive, expressed in a will,
due to which the disposition has been made, are contrary to the law, the public order and the good
morals. The will is also null when the condition or encumbrance is impossible.

3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

Wills may be handwritten (written entirely in the testator’s own hand and signed by the testator) or
notarised, i.e. drawn up by a notary in the presence of two witnesses.

A handwritten will has to be written entirely in the testator’s own hand. It must be dated and signed
by the testator. The signature must be placed below the disposition instructions. The will may be
delivered to a notary in a sealed envelope for safekeeping. In that case, the notary draws up a
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custodian statement on the envelope. The statement is signed by the testator and the notary and
entered in a special register.

A notarised will is drawn up by the notary in the presence of two witnesses. The testator gives an
oral statement of his or her will to the notary, who writes it down as stated and then reads it back to
the testator in the presence of the witnesses. The notary makes note of the accomplishment of these
formalities in the will, specifying the place and date of the will. Afterwards the will is signed by the
testator, the witnesses and the notary. If the testator cannot sign the will, he or she must state the
reason why and the notary makes note of this statement before reading out the will.

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

There is an electronic register of the wills kept by the Notary Chamber, but such registration does not
have legally binding character. No such register exists for handwritten wills.

Each notary is under an obligation to keep his register (on paper) where he or she notes the
handwritten wills which have been left with him for keeping, for the return or the announcing of a
handwritten will.

A handwritten will can be transmitted for keeping to a notary in a sealed envelope. In this case the
notary shall draft a protocol on the very envelope. The protocol shall be signed by the person, who
has presented the will, and by the notary, and it shall be entered in a special register. A personally
handwritten will, submitted for keeping with the notary, can be taken back, but only by the testator
in person. A note is made of the return of a will in the special register, which is signed by the testator,
two witnesses and the notary.

A person, who has possession of a personally handwritten will, must as soon as he or she becomes
aware of the testator's death, request its disclosure by the notary. Any interested person may
require from the regional judge at the place, where the estate was opened for distribution, to fix a
term for presentation of the will, in order to have it announced by the notary. A notary shall disclose
the will, drafting a protocol to this effect, where the status of the will is described and a note is made
of its unsealing. The protocol must be signed by the person, who has presented the will and by the
notary. The paper, on which the will was written, countersigned by the above persons on each page
is attached to the protocol. Where a will has been submitted for keeping to the notary the above
steps are implemented by the notary in whose possession the will is.

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

Succession agreements are not recognized in SL. It is expressly prohibited for two or more individuals
to make testamentary dispositions in one and the same act to their mutual benefit, or to the benefit
of third parties. As an exception, the matrimonial agreement may include dispositions concerning the
shares of the spouses upon termination of an agreed community of property rights.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

Specific SL rules govern testamentary dispositions.

64



Family Property and Succession in EU Member States National Reports on the Collected Data

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

The testamentary freedom should not disturb the reserved share of the heirs by law. The surviving
spouse and children of the deceased or, in the absence of descendants, the parents of the deceased
are entitled to a reserved share. If the testator has descendants, surviving parents or a spouse, the
testator may not make dispositions or gifts that would adversely affecting their reserved share. The
sum total of the reserved shares of all beneficiaries may account for up to five-sixths of the property
if the deceased leaves behind a spouse and two or more children. The property other than the
reserved share represents the testator’s disposable share.

If there is no surviving spouse, the descendants (including adoptees) have the following reserved
shares: in the case of one child or that child's descendants: one half; in the case of two or more
children or their descendants: two-thirds of the testator's property. If there are descendants and a
surviving spouse, the reserved share of the spouse is equal to the reserved share of each child. The
disposable share amounts to one-third of the property in case the spouse inherits with one child; one
quarter in case the spouse inherits with two children; and one-sixth of the property in case he/she
inherits with three or more children. If the testator leaves no descendants, the reserved share of the
spouse is one half if the spouse is the only heir or one-third if there are surviving parents of the
deceased. The reserved share of the surviving parent or parents is one-third. An heir, having the right
to a reserved share, who cannot take the full extent of said share due to wills or donations, can
request their reduction to the extent, necessary to supplement his or her reserved share, after
compensation of the testamentary dispositions and donations made in his or her favour with the
exception of ordinary gifts. This right is given to the heir in its private interest and it is within the
discretion of the heir to ask for compensation of his/ her reserved share. Testamentary disposition
which infringes a reserved share is not per se invalid.

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

Regional courts have already gained practice mainly in issuing European Certificate of Succession. In
appeal proceedings, the higher instance district court had the possibility to correct the judgements of
the regional courts in different aspects, for example:
- refusal to issue such certificate to UK national due to the fact that UK is not participating in
Succession Regulation;
- listing in the certificate solely of real estate situated in Bulgaria and not in other Member
States, like Germany in the particular case;
- not upholding the choice of law to a mutual succession agreement in favour of a law of a
non-Member State (Swiss law).
As an overall remark, it could be noted that Bulgarian courts have the general knowledge and apply
Succession Regulation where needed. Regional courts as a first instance courts experiencing huge
workload (particularly in big cities) may not always take full consideration in more complex cases, but
normally their mistakes are corrected by the higher instance court.

3.3.5.2. Are there any problems with the scope of application?
| have not found such problems during my research on publicly available case law. Even legal

institutes that are unknown to Bulgarian legal system are recognized when Succession Regulation
applies. For example, in Judgment No. 10 from 24.01.2018 of Dobrich District Court, the succession
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estate has been distributed pursuant to a mutual succession agreement governed by Swiss law
between German nationals with habitual residence in Bulgaria. Negotia mortis causa is also
recognized under Judgement No. 150 from 14.07.2016 r. of the Supreme Court of Cassation under
civil case No. 6280 / 2015. Court Judgement No. 29 from 15.02.2016 of Nessebar Regional Court
recognizes registered same-sex partner as heir to the extent the applicable Finnish law equalizes
registered partnership to marriage when it comes to inheritance rights. Both the deceased and his
registered partner have not been Bulgarian citizens.

3.3.5.3.How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country have experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

In the large amount of the cases Bulgarian court bases its jurisdiction on the last habitual residence
of the deceased, including when it concerns the issuance of European Certificate of Succession. It is
even in such proceedings that complicated issues may emerge, including such concerning the law
applicable to succession with resulting consequences from its scope.

In Judgment No. 10 from 24.01.2018, the Dobrich District Court grounds its jurisdiction on the last
habitual residence of the deceased (art. 4) — a German national who had resided permanently in
Bulgaria in the last four years together with her husband. The court takes into account the fact that
the deceased and her husband have made a mutual succession agreement under Swiss law and have
chosen the jurisdiction of Swiss court. Nevertheless, the court states that the husband should have
derogated the jurisdiction of Swiss court (with reference to art. 7(2)) as he had seized Bulgarian court
on the matter. The court does not stipulate on the fact that Swiss court is not a court of a Member
State and as such no jurisdiction can be given to it under the Succession Regulation. The court also
refers to art. 11 as it considers that it shall be burdensome in the case at hand (the succession estate
consisted in real estate in Bulgaria and Germany) if the Swiss court was to be seized.

3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

The general rule for determining the applicable law in favour of the law of the country of the habitual
residence of the deceased at the time of his death is easy for application. In the already cited
Judgment No. 10 from 24.01.2018, the second instance district court upholds the choice of Swiss law
made in the succession agreement and overturns the first instance court judgment which found the
choice of law clause not effective as it was in favour of the law of a third state.

In addition, the district court found that to the extent the choice of law was made before the
entrance into force of the Succession Regulation this choice was valid under the terms of Art. 83,
para 2, as even the deceased had never been a citizen of Switzerland, the private international law of
Switzerland recognized such choice and it must be upheld under the regulation, as at the time the
choice was made, Switzerland was the state in which the deceased had her habitual residence.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

| am not in a position to name a specific court decision in this regard, but it is generally considered in
scholarship that the infringement of the reserved share of the heirs by law when foreign law applies
to succession and which foreign law does not recognize or envisage excessively smaller portion for
the reserved share, may invoke the application of public policy. This possibility, however, is not
absolute, but depends on the particular circumstances of the case.
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3.3.5.6. How s issuing and relying on the Certificate of Succession operating in your
country?

European Certificate of Succession is issued by the regional court (lowest instance court) where was
the last (permanent) address of the deceased in the country and if no such address is present in the
country — before the regional court in Sofia. The issuance (with respect to irregularities) and the
refusal for issuance of European Certificate of Succession are subject to appeal before the relevant
higher district court.

National Certificate of Succession is issued by the municipality where was the last permanent address
of the deceased after a routine procedure possibly at the time of the request for issuing of such
certificate. The certificate includes only the names of the ex lege heirs of the deceased.

3.3.5.7.Are there any national rules on international jurisdiction and applicable
(besides the Succession Regulation) concerning the succession in your country?

Bilateral treaties with third (non-Member) states for legal aid in civil and family matters are still
applicable.
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Croatia

Maja Bukovac Puvaca, Ivana Kunda, Sandra Winkler and Danijela Vrbljanac

Maja Bukovac Puvaca (3. except 3.3.5.)
Ivana Kunda (2.3.; 3.3.5.)

Sandra Winkler (2. except 2.3.)

Sandra Winkler and Danijela Vrbljanac (1.)

1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families with
one or more members are living separately such as in case of economic migrants, common
household of two or more persons without affectio maritalis).

Multi-generational families are quite rare in Croatia, as in most part of Europe. Indeed, despite the
ageing of the population in Europe and the necessity to care about older members of the society, the
most common family formation is a nucleus family composed of parents (married or not) and their
child or children, as well as single-parent families. There are also couples without children, which are
commonly characterized by the affectio maritalis, even if sometimes it could be difficult to
distinguish them from other possible types of living style as a common household of two persons
who are not linked by an affective relationship. Both same-sex and opposite-sex unions are regulated
under Croatian legislation. Recent trends of emigration of Croatians to other EU Member States
probably will increase the manifestation of families where one member lives abroad, while the
others stay in their own country, thus leading to the phenomenon of families that live separately,
while being functional families. Stepfamilies as well represent a type of family formation which is
known and in some aspects also legally regulated in Croatia.

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

Based on information retrieved from Eurostat, in 2017, 20 310 marriages have been concluded in
Croatia. For previous years, the number of concluded marriages was: 20 467 in 2016; 19 834 in 2015;
19 501 in 2014; 19 169 in 2013; 20,323 in 2012."

According to the 2011 Census in Croatia (the last official census), among 4 246 313 persons living in
Croatia, 1 918 234 were married whereas 97 772 were in an extra-marital union. The number of
single mothers is 174 517, while the number of single fathers is 33 345. The number of single person
households is 373 120.> However, due to the fact that in Croatia de facto cohabitations initiate and
end in an informal manner, it must be pointed out that numbers mentioned in 2011 Census are
based on information given by the citizens. For this reason, it is not possible to verify this data. Often,
for the research purposes, the number of de facto cohabitations is attempted to be linked to the
number of children born out of wedlock. Nonetheless, this might not be a true indicator since
parents of a certain number of children are not in any kind of relationship.

Marriage indicators, Eurostat, https://ec.europa.eu/eurostat/web/products-datasets/-/demo nind
(21.5.2019).
% Census of Population, Household and Dwellings 2011, Household and Families, Statistical Reports, 2016,
https://www.dzs.hr/Hrv_Eng/publication/2016/SI-1583.pdf (21.5.2019).
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9. STANOVNISTVO PREMA STAROSTI, SPOLU, TIPU KUCANSTVA | STATUSU U OBITELJI, PO ZUPANIJAMA, POPIS 2011.
POPULATION, BY AGE, SEX, TYPE OF HOUSEHOLD AND FAMILY STATUS, BY COUNTIES, 2011 CENSUS

Osobe u privatnim kuéanstvima prema statusu u obitelji

Persons in privale households, by family stalus ostali Osobe u
T samac v{n isu msblu_u@
Zupanija Starost | Spol | Ukupno drug/ |majkas| otacs (samatko c'g?cl'.‘f' K nalngp
Caunty of A S Total i suprug/ ' kutanstvo)| ODteW) |kucansivima
aunty o ge ex ala svega dijete izvanbraéna| djecom | djecom : Oth P
! supruga Single thers | Personsin
Al Child druiica | Lone | Lone (ot family| institutional
Spouse | Gohabiting | mother | father | o1 i fasmrminn
o zﬁf ing | mother | father | orcon | members)| households
e household)

Republika Hrvatska Ukupno sv./All (4284889 4246313 1450210 1918234 7772 174517 33345 373120 199115 38 576
Republic of Croatia Total miM (2066335 2050166 804 192 959 117 45866 - 33345 143769 60857 16 169
HW |2218554 2196147 646 018 959 117 43886 174 517 - 229351 138258 22407

Retrieved from the Census of Population, Household and Dwellings 2011, Household and Families,
Statistical Reports, 2016

Since the Same-Sex Life Partnership Act in Croatia entered into force until the 31.12.2018 there were
293 registered partnerships in total. In the period from 1.1.2018 to 31.12.2018 the number of
registered partnerships was 55 in total.’> From 1.1.2017. to 31.12.2017. the number of registered
partnerships was 64 in total,” while from 1.1.2016. to 31.12.2016. the number of registered
partnerships was 66 in total.” From the entry into force of the Same-Sex Life Partnership Act, until
31.12.2015 the number of registered partnerships was 108. 66 of them were concluded between two
Croatian citizens, 39 of them between a Croatian citizen and non-Croatian citizen, and 3 between
two non-Croatian citizens.®

1.3.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

In 2017, there were 6 265 divorces in total. In the last five years, the number of divorces increased: in
2016, there were 7 036 divorces; in 2015, 6 010 divorces; in 2014, 6 570 divorces; in 2013, 5 992; in
2012, 5 659 divorces.’ Concerning other informal unions, statistical data on this matter is not
collected.

1.4.Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

Out of 20 310 marriages concluded in 2017, in 18 925 marriages the bride was a Croatian citizen and
in 1 233 marriages, the bride was a foreign citizen. For 152 marriages, the citizenship of the bride was

> Javna uprava vama na  usluzi, Statisticki  prikaz = Ministarstva  uprave, Broj 13,

https://uprava.gov.hr/UserDocslmages//Statisti%C4%8Dki%20prikaz//Statisti%C4%8Dki%20prikaz%20%20Mini
starstva%20uprave%20-%20broj%2013.pdf (21.5.2019).

Javna uprava vama na usluzi, Statisticki prikaz Ministarstva uprave, Broj 9,
https://uprava.gov.hr/UserDocsimages/Statisti%C4%8Dki%20prikaz/Statisti%C4%8Dki%20prikaz%20%20Minist
arstva%20uprave%20-%20broj%209.pdf (21.5.2019).

Javna uprava vama na  usluzi, Statisticki prikaz = Ministarstva  uprave, Broj 5,
https://uprava.gov.hr/UserDocslmages/Statisti%C4%8Dki%20prikaz/Statisti%C4%8Dki%20prikaz%20br%205%2
0(24.01.2017.).pdf (21.5.2019).

Javna uprava vama na usluzi,  Statisticki prikaz Ministarstva uprave, Broj 1,
https://uprava.gov.hr/UserDocsImages/Statisti%C4%8Dki%20prikaz/FINAL-Statisti%C4%8Dki%20prikaz%20-
24.02.2016..pdf (21.5.2019).

7 statistical Yearbook of the Republic of Croatia, 2018, 2017, 2016, 2015, and 2014
https://www.dzs.hr/Hrv/Publication/stat_year.htm (21.5.2019).
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unknown. Out of 1 233 marriages in which the bride had foreign citizenship, the bride had an
citizenship on an EU MS (different from Croatia) in 210, and in 1 023, the bride had a citizenship of a
non-EU MS.?

Among 293 registered partnerships concluded in Croatia from the date of entry into force of the Act
on registered partnership of same-sex persons until the 31.12.2018, 158 of them are concluded
between Croatian citizens, 111 between a Croatian and non-Croatian citizen and 24 between non-
Croatian citizens.

In the period from 1.1.2018 to 31.12.2018 the number of registered partnerships was 55 in total: 25
of them were concluded between Croatian citizens; 24 of them between a Croatian and non-Croatian
citizens; and 6 between non-Croatian citizens.’ The number of registered partnerships from 1.1.2017
to 31.12.2017 was 64 in total: 31 of them were concluded between Croatian citizens; 24 of them
between a Croatian citizen and non-Croatian citizen; and 9 between non-Croatian citizens.® From
1.1.2016 to 31.12.2016 the number of registered partnerships was 66 in total: 36 of them were
concluded between two Croatian citizens; 24 of them between a Croatian citizen and non-Croatian
citizen; and 6 between two non-Croatian citizens.™ Since the Same-Sex Life Partnership Act entered
into force, until 31.12.2015 the number of registered partnerships was 108: 66 of them were
concluded between Croatian citizens; 39 of them between a Croatian citizen and non-Croatian
citizen; and 3 between non-Croatian citizens.*

2. Family law.

2.1.General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

The highest source of Family Law in Croatia is The Constitution of the Republic of Croatia (Ustav
Republike Hrvatske)."® Provisions establishing the basis for regulation of Family Law can be found in
the articles from 61 to 64 which are included in the section dedicated to the economic, social and
cultural rights. First of all, art. 61 prescribes that “the family shall enjoy special protection of the
state”. In the second paragraph it is stated that “marriage is a living union between a woman and a
man”."* Furthermore, this article stipulates that marriage and the legal relations within it, as well as

de facto union and family shall be regulated by law.

8 Marriages by citizenship of bride (CITIZEN) and  groom (PARTNER), Eurostat,

https://ec.europa.eu/eurostat/web/products-datasets/-/demo_marcz (21.5.2019).

°  Javna uprava vama na  usluzi, Statisticki  prikaz = Ministarstva  uprave, Broj 13,
https://uprava.gov.hr/UserDocslmages//Statisti%C4%8Dki%20prikaz//Statisti%C4%8Dki%20prikaz%20%20Mini
starstva%20uprave%20-%20broj%2013.pdf (21.5.2019).

" Javna uprava vama na usluzi, Statisticki  prikaz =~ Ministarstva  uprave, Broj 9,
https://uprava.gov.hr/UserDocslmages/Statisti%C4%8Dki%20prikaz/Statisti%C4%8Dki%20prikaz%20%20Minist
arstva%20uprave%20-%20broj%209.pdf (21.5.2019).

u Javna uprava vama na usluzi, Statisticki prikaz Ministarstva uprave,Broj 5,
https://uprava.gov.hr/UserDocsimages/Statisti%C4%8Dki%20prikaz/Statisti%C4%8Dki%20prikaz%20br%205%2
0(24.01.2017.).pdf (21.5.2019).

Javna uprava vama na usluzi, Statisticki  prikaz = Ministarstva  uprave, Broj 1,
https://uprava.gov.hr/UserDocsimages/Statisti%C4%8Dki%20prikaz/FINAL-Statisti%C4%8Dki%20prikaz%20-
24.02.2016..pdf (21.5.2019).

B Ustav Republike Hrvatske, NN, br. 56/1990, 135/1997, 8/1998, 113/2000, 124/2000, 28/2001, 41/2001,
55/2001, 76/2010, 85/2010, 05/2014.

" The amandment followed the results of the popular constitutional initiative of 1 December 2013, OG 5/14,
Decision of the Constitutional Court No. SuP-0-1/2014 of 14 January 2014.
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The above mentioned articles determinate that the state shall protect the family, motherhood,
fatherhood, children and young people and shall create the necessary conditions for such protection.
As the Croatian Constitution states the family relationships shall be regulated by law. On this regard
the main source of Family Law in Croatia is the Family Act (FA) — Obiteljski zakon." Due to the
absence of a civil code, beyond the Family Act there are many other legal sources which regulate
some peculiar aspects of the family law. For the purpose of this questionnaire it is relevant to
mention some of these legal sources. First, it has to be pointed out that registered and de facto
same-sex partnerships are not included in the Family Act. From 2014, they are regulated by the
Same-sSex Life Partnership Act (Zakon o Zivotnom partnerstvu osoba stog spola).*® Besides the above
mentioned source, there are also several additional legal sources of family law. For instance,
Protection against Domestic Violence Act (Zakon o zastiti od nasilja u obitelji) defines the notion of
domestic violence and the role of authorities in dealing with domestic violence, laying also down the
measures for protecting victims of domestic violence."” Medically Assisted Procreation Act (Zakon o
medicinski pomognutoj oplodnji) regulates health measures to assist a woman and a man in
conceiving a child, regulating the requisites, conditions and limitations.™ Social Welfare Act (Zakon o
socijalnoj skrbi) regulates family social benefits.”® Aliens Act (Zakon o strancima) deals with some
aspects of family law deriving from the right to the family reunification.? State Registries Act (Zakon
o drZavnim maticama) governs the registration of personal and familial status.”

In addition, it must be pointed out that for the regulation of some aspects of family property rights,
which are not prescribed in the Family Act or in the Same-Sex Life Partnership Act, the legislator
refers to the law governing obligations and property.?

2.1.2. Provide a short description of the main historical developments in FL in your
country.

After the Second World War several new acts, based on the new constitution of Federal People’s
Republic of Yugoslavia were adopted in the field of family law. Due to the absence of a unique civil
code, family law was regulated under several different Acts. The most important ones were the Basic
Act on Marriage from 1946 (Osnovni zakon o braku), the Basic Act on Relationships between Parents
and Children from 1947 (Osnovni zakon o odnosima roditelja i djece) and the Basic Act on
Guardianship from 1947 (Osnovni zakon o starateljstvu). With the enactment of Amendments to the
Federal Constitution of 1971 and the new Constitution of the Socialist Federal Republic of Yugoslavia
from 1974, some important changes occurred; inter alia, the possibility for every single republic to
legislate independently in some fields of law, as family law.? Thus, the new Constitution represented
the basis for a new and very modern act in that historical context (seventies of the last century).
Precisely, the Marriage and Family Relations Act from 1978 (Zakon o braku i porodicnim odnosima)
remained in force in Croatia for two decades. After the independency, the sovereign Republic of
Croatia issued in 1998 the first Family Act, which entered into force in 1999.%* Few years later, in
2003 another (the second) Family Act entered into force, replacing the first one.” In the same year

' Obiteljski zakon NN, br. 103/2015.

1¢ zakon o Zivotnom partnerstvu osoba istog spola, NN, br. 92/2014.

17 zakon o zaétiti od nasilja u obitelji, NN, br. 70/2017.

'8 Zakon o medicinski pomognutoj oplodnji, NN, br. 86/2012.

1% Zakon o socijalnoj skrbi, NN., br. 157/2013, 152/2014, 99/2015, 52/2016, 16/2017, 130/2017.

%% zakon o strancima, NN., br. 130/2011, 74/2013, 69/2017, 46/2018.

21 7akon o dravnim maticama, NN, br. 96/1993, 76/2013.

22 7akon o obveznim odnosima, NN, br. 35/2005, 41/2008, 125/2011, 78/2015, 29/2018. Zakon o vlasnistvu i
drugim stvarnim pravima, NN, br. 91/1996, 68/1998, 137/1999, 22/2000, 73/2000, 129/2000, 114/2001,
79/2006, 141/2006, 146/2008, 38/2009, 153/2009, 143/2012, 152/2014. Hrabar, D., 2002, 46.

% Sargevi¢, P., 2011, 25.

** Obiteljski zakon, NN, br. 162/1998.

» Obiteljski zakon, NN, br. 116/2003, 17/2004, 136/2004, 107/2007, 57/2011, 61/ 2011, 25/2013 i 5/2015.
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(2003) for the very first time, it was issued an Act (independent from the Family Act), which
regulated the unions between persons of the same sex, i.e. Same-Sex Partnership Act (Zakon
istospolnim zajednicama).’® The (second) Family Act, although amended on several occasions,
remained in force until 2014, when a new Family Act (the third one) entered into force. Nonetheless,
the third Family Act endured just a couple of months: the issue of constitutionality in relation to
many provisions was raised.” Therefore, a new Family Act entered into force in November 2015.% 1t
represents the fourth Family Act in twenty years and it is the Family Act, which today regulates the
family law in Croatia. As to the unions of same-sex partners, in 2014 the new Same-Sex Life
Partnership Act replaced the previous Act from 2003, introducing the possibility of the registration of
the partnerships of persons of the same sex.

2.1.3. What are the general principles of FL in your country?

The general principles of family law in Croatia descends from the Constitution, as well as from several
provisions of the very first part of the current Family Act.

These general principles, gathered from the Croatian Constitution and from the ratified International
Conventions, proclaim the equality of women and men (Art. 3 FA); the family solidarity and the
reciprocal respect and support of all the family’s members (Art. 4 FA) as well as the respect of the
best interest of the child (Art. 5 FA). There are also other principles declared by the new Family Act,
but for the purpose of this report it is relevant to pinpoint mentioned ones.

Although the principle of the equality of women and men is expressly mentioned, it can be also
inferred from many other provisions of the Family Act. For instance, it is evident in provisions, which
stipulate that parental rights pertain jointly to both parents and provide for equal rights and duties of
parents towards children, consensual decision making in joint matters and a presumption of equal
shares on common property. The same remark can be referred to the principle of family solidarity
and the reciprocal respect and support of all the family’s members, which is on the basis of the
personal and patrimonial rights and duties between family members (i.e. the right to maintenance).
Moreover, this principle governs also the family law provisions regarding the property issues
between spouses, registered partners and de facto cohabitants. Finally, the Croatian family law
about the rights of the child is totally in line with the pedocentric concept of the UN Convention on
the Rights of the Child from 1989.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

As already mentioned, the Croatian Constitution states that “the family shall enjoy special protection
of the state”. Furthermore, Article 61 of the Constitution stipulates that marriage and the legal
relations within it, as well as de facto cohabitation and family shall be regulated by law.

As to the marriage and the relationships deriving from it, the status of spouse with all the rights and
duties arising from it is valid for the entire legal system. The same can be concluded as to the
position of the registered partner. Conversely, the definition of the de facto cohabitant (with specific
reference to the de facto cohabitations of person of opposite sex) often differs from one field of law
to another. Even if many examples can be offered on this regard, for sure the most important one
concerns succession law. Indeed, the definition of the de facto cohabitation in the Succession Act is
different than the one prescribed by the Family Act.” The risk is that a person can be considered de
facto cohabitant under the family law, while under certain other, such as succession law, he or she

%% 7akon o istospolnim zajednicama, NN, br. 116/2003.
%7 Obiteljski zakon, NN, br. 75/2014, 5/2015.

%% Obiteljski zakon, NN, br. 103/2015.

** Hrabar, D., 2010, 41-48.
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will not be recognised as such. Therefore, it may be concluded that the legal consequences of the de
facto cohabitations vary depending on which corpus of rues is applied.

2.1.5. Family formations.

2.1.5.3. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

The Croatian Constitution, as well as the Family Act define marriage as a living union between one
man and one woman.*® Preconditions for marriage, its formalisation, legal consequences and
termination are regulated by the Family Act. Same-sex marriage does not exist in Croatia.
Preconditions for marriage are composed of two sets of requisites: 1. the preconditions for existence
of marriage; 2. the preconditions for the validity of marriage. In order to conclude a marriage all
these preconditions must to be fulfilled.

Under the Family Act the preconditions for existence of marriage (art. 23) are:

- persons concluding a marriage must be of opposite sex;

- consent to conclude marriage needs to exist;

- consent needs to be expressed for a civil marriage before a registrar or for a religious
marriage before an official of a religious community that has a regulated legal relationship
thereof with the Republic of Croatia.

If the preconditions for existence are not fulfilled, the marriage is considered non-existent and has no

legal consequences (Art. 23, para 2).

Under the Family Act the preconditions for the validity of marriage (from Art. 25 to Art. 29) are:

- a person concluding marriage may not be a child (person under 18 years). A court may, however, on

justifiable grounds, allow the conclusion of a marriage to a child aged 16 (or more), who has

appropriate physical and mental maturity, which enable him/her to understand the meaning and

consequences of the rights and obligation arising from marriage (Art. 25);

- a person incapable of discernment may not enter into marriage. A person partially deprived of legal

capacity may conclude a marriage on the conditions stated by the law (Art. 26).

- marriage may not be concluded by persons who are direct blood relatives or between persons of

collateral consanguinity between a sister and a brother, a stepsister and a stepbrother, the child and

its parent's sister or stepsister or brother or stepbrother, or between the children of sisters and
brothers or stepsisters and stepbrothers (Art. 27). The same ban concerns persons who are

connected by adoption (Art. 27, para 2).

- a new marriage may not be concluded in case of the existence of a previous marriage or a same-sex

life partnership (Art. 28).

Marriage concluded contrary to the abovementioned conditions is not valid and it can be annulled

(Art. 29).

The definition of marriage and spouse is valid also in other legal fields (successions, tax law etc...).

*® |n the Constitution since 2013. In the Family Act this definition existed even before the Constitutional
amendment.

73



Family Property and Succession in EU Member States National Reports on the Collected Data

2.1.5.4. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

Croatian family law distinguishes between the following types of relationships:

- marriage between persons of opposite sex;

- life partnership (“registered” and “de facto”) of same-sex persons; and

- de facto cohabitation of persons of opposite sex.

Marriage (see question 2.1.5.1.): the Croatian Constitution, as well as the Family Act, define marriage
as a living union between one man and one woman. Preconditions for marriage, its formalisation,
legal consequences and termination are regulated by the Family Act. Same-sex marriage does not
exist in Croatia.

Registered life same-sex partnership union is regulated by the Same-Sex Life Partnership Act (Zakon o
Zivotnom partnerstvu osoba istog spola), which defines it as a community of family life between two
persons of the same sex registered before a registrar, the formalisation, legal consequences and
termination of which is regulated by the Same-Sex Life Partnership Act (Art. 2).

In addition to registered partnership, the Same-Sex Life Partnership Act also regulates “non-formal”
partnership, which is a community of family life between two persons of the same sex, who have not
registered a partnership before the registrar, if this union lasts at least three years and if it
accomplishes the preconditions required for a valid registered partnership. Legal consequences and
termination are regulated under the Same-Sex Life Partnership Act.

De facto cohabitation is a living union of a man and a woman, who are not married, which lasts at
least three years or less if a common child is born or if it is followed by a marriage (Art. 11 FA).
Between the cohabitants, de facto cohabitation has the same legal consequences provided for
spouses by the Family Act (Art. 11). Regarding legal consequences, provisions concerning marriage
from Family Act apply mutatis mutandis to de facto cohabitation (art. 11). Due to the totally
unformal way of constitution and dissolution of the de facto cohabitations, the main problem is to
determine its beginning and/or its termination. Whether the de facto cohabitations will be regulated
under the law, will depend on its duration. '

In other areas, life partnerships and de facto cohabitation have the same legal consequences if it is
provided by law.

2.1.8. What legal effects are attached to different family formations referred to in
question 2.5.?

Generally speaking, as to the patrimonial aspects, the property rights and duties in the family law are
the same regardless whether one lives in a marriage, life partnership or de facto cohabitation. Some
differences can be found in the field of succession law (see section 3). As to the other fields, due to
the heterogeneousness of the legal sources, it happens that some legal consequences could be
regulated differently.

*! Luci¢, N., 2015, 101-132.
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2.1.9. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

There is an ongoing debate among the family lawyers and academics about the reform of the
Croatian Family Act. One of the proposals aims to simplify the present legislation, which seems to be
quite compressed and hyper-regulated.

2.7. Property relations.
2.2.1. List different family property regimes in your country.

Croatian family law differentiates between two matrimonial property regimes:

J legal (default) matrimonial property regime; and

o contractual matrimonial property regime.

Both regimes are applicable to marriage, life partnership and de facto cohabitation.

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

The legal (default) matrimonial property regime applies to spouses, unless they conclude a marital
property agreement. It establishes a community of spouses’ assets (bracna stecevina) as well as
personal assets (vlastita imovina) of each spouse (from Art. 35 to Art. 39).

The assets included in the community property regime of spouses are those acquired by work and
those, which arise from these assets during the (effective) marriage life.** Indeed, the Croatian
legislator expressly uses the term “bracna zajednica” (marriage life) instead of “brak” (marriage).
Hypothetically, a marriage can formally exist even if there is no longer a living union of the spouses.
Thus, these rules concerning property do not apply in cases of “dead” marriages. This normative
choice is an evident expression of above mentioned principles (see 2.1.3.). Article 36, para 3 of the
Family Act expressly states that the spouses’ shares are equal. This provision is a clear expression of
the abovementioned principle of family solidarity: despite the real capacity to contribute with one’s
own work, every spouse co-owns a half of all assets, which are included in the community property
regime of spouses. They may also define an alternative proportion of their shares. In any case the
principles governing Croatian family law have to be respected also in the context of patrimonial
rights. It means that any different settlements, even if it is an expression of the party autonomy, shall
be respectful of the principle of equality of spouses and of the principle of the familial solidarity, as
well as respectful of other eventual limitation stated by the law.

In the past, the co-owned property was not specified (it was co-owned to both spouses) and it would
be specified in case the marriage was terminated. This scheme created legal uncertainty, in particular
in relation to the position of third parties (creditors). Thus, it was substituted (many years ago) with
the present one, which guarantees a faster and easier division, if necessary.

As already pointed out in the doctrine, “the Family Act does not expressly specify what constitutes
acquired matrimonial property (...)”.>> Nonetheless, community of assets generally consist of the
salary, property of movables and immovable acquired by work, property of a company, stocks,
savings, and incomes arising from the community of assets. **

32 Ruggeri, L., Winkler, S., 2019, 172.
3 Sareevi¢, P., Kunda, I., 2011, 184.
** Redetar, B., Josipovi¢, U., 2013, 115-138.
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The legislator expressly mentions two elements of the community of assets: gain on games of chance
and royalties gained from copyright and similar rights, acquired during the marriage. On the contrary,
author’s work remains personal property of the spouse who authored it. Separate property of each
spouse (vlastita imovina) is the property acquired before marriage or received by a spouse without
consideration during marriage (Art. 39) — i.e. inheritance and gifts. Separate property is exclusively
owned by the spouse who has acquired it.

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

Yes, it is.®> The Croatian Family Act offers to the spouses, alternatively to the legal (default) regime,
the possibility of concluding a matrimonial property agreement.*

As to the content of the marital property agreement, the spouses are free to determine their
property regime in a manner that differs from the statutory property regime.*’ Precisely, spouses are
not limited to any models that would be envisaged by law. Nonetheless, as already mentioned, the
spouses are not allowed to contravene the Constitution, mandatory rules and moral principles. The
agreement must be concluded in writing and the signatures of spouses must be verified by a notary
public (Art. 40, para 3).

A matrimonial property agreement may determine property relations for the existing and future
property (Art. 40, para 1). The Croatian Family Act prescribes that a matrimonial property agreement
may not be used to stipulate the application of foreign law to property’s relations (Art. 42). However,
it must be underlined that this ban concerns the situations when no cross-border elements are
involved in.*®

Still, the spouses exercise the right to settle an agreement quite rarely. In absence of a Register that
collects these matrimonial agreements, it is quite difficult to provide some concrete numbers or
percentage. It arises from the spouses’ attitudes: it is quite common that this type of agreement is
considered to be disrespectful of the romantic idea of the marriage (or generally speaking of the
affective relationship between two persons).*

2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

Under the legal (default) matrimonial property regime, spouses jointly manage the assets included in
the community of property (Art. 37). However, for cases of ordinary administration, a spouse is
supposed to have the consent of the other spouse (presumption — Art. 37, para 1) in order to be able
to manage by himself or herself. On the contrary, for the extraordinary administration the Family Act
prescribes under the paragraph 2 that the spouses’ shall manage the assets jointly. One spouse is
allowed to undertake the administration autonomously if he or she has the written consent. This
consent must be given in writing and the signature must be verified by a notary public. As to the third
paragraph of this article, in case that one spouse manages without the presence or the consent of
the other spouse, it will not compromise the position of the third party who is in bona fide.

Regarding separate property, each spouse can freely dispose and manage his/her assets.

» Majstorovié, 1., 2005.

% Culo, A.; Radina, A., 2011, 140.

37 Ivanci¢-Kacer, B.; Klasicek, D., 2008, 1-30.
*® Kora¢, A., 2007, 517.

** Ruggeri, L., Winkler, S., 2019, 175-176.
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The Croatian Family Act does not state specific provisions on administration of matrimonial property
in case of contractual matrimonial property regime due to the fact that the spouses may freely
define the contents of their agreement and this freedom relates also to the administration rules.

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

The Croatian law does not provide any kind of legal solution regarding the registration of matrimonial
property agreements. It must be pointed out that in several occasions the Croatian scholars tried to
underline the necessity of the establishment of a matrimonial property agreements register. *°
Nonetheless, until now, the Croatian legislator has not recognised the need for the introduction of
such a register, already established in many European legal systems, which would be very useful also
in the context of the family cross-border property regimes.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

Spouses may assume joint obligations, i.e. obligations binding both spouses under the general rules
of obligations and obligations created in connection with their community of property. Each spouse
can also assume autonomously obligations for the current living union needs of both, marriage or
family.

Spouses are liable for joint obligations both jointly and severally with their community of assets as
well as with their personal assets (art. 44, para 1). A spouse has a right of recourse for the sum paid
in excess (Art. 44, para 2).

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

The spouses’ community of assets will be divided in the case of termination of marriage or already
during marriage by an agreement. As to the government of their assets, after the termination of
marriage or marriage life, the spouses can determine their mutual patrimonial relationship by an
agreement or by starting proceedings. The division of the property will follow the rules on property
law.

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

No, there are no special rules or limitations regarding the property regimes between spouses,
partners and de facto cohabitants in reference to their culture, tradition, religion or other
characteristics. Likewise, the dowry is not regulated within Croatian legislation.
2.8. Cross-border issues.
2.2.1. Is your country participating in the enhanced cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a

likelihood that your country will join in the future?

Yes, Croatia is participating in both couple’s property regulations from the beginning.

“© Culo, A., Simovi¢, 1., 2009., 1029-1068.
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2.2.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as
” u »n u

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

In situations which involve family property, one may expect that similar issues of delineation
between different regulations may occur as in the recent CJEU case law in the context of the
Succession Regulation.*!

A particular situation may occur due to abovementioned non-recognition of same-sex marriages in
Croatia,” as considered to be mandated by the amended provision of the Croatian Constitution. In
situation in which a same-sex couple concluded the marriage abroad and wishes to rely this fact in
the property-related proceedings before the Croatian courts, the courts will find themselves in the
dilemma about the applicability of the two property regulations. It has been submitted that most
likely the courts will not be able to apply the Matrimonial Property Regulation, but that they should
characterise such marriage as a registered partnership for the purpose of application of the
Registered Partnership Property Regulation.®

2.2.3. Are you expecting any problems with the application of the rules on jurisdiction?

The system of the rules in both regulations is very complex (there are several hierarchical levels of
provisions on the jurisdiction and some exceptions) and hence certain problems might be expected
before the courts familiarise themselves with the intended operation of the regulations. In particular,
the jurisdiction rules are different from the previous rules of the Croatian private international law
and the dependence of jurisdiction on the applicable law is a novelty.

2.2.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

As in the case of jurisdiction rules, the system of conflict of law rules is also very complex and
determining the applicable law might prove like a ride on a winding road due to several hierarchy
levels, limitations, exceptions to the rules and applicable conditions.** It differs from the previous
system in the Resolution of Conflict of Laws with the Laws of Other Countries in Specific Relations
Act,* which ceased to be in force on 28 January 2019 to be replaced by the new Private International
Law Act’® whose entry into force was aligned with the two couple’s property regulations. Until
recently, applicable law to matrimonial property was common nationality of the spouses, or failing
that spouses’ common domicile, or failing that spouses’ last common domicile, or failing that
Croatian law (Art. 36). In case spouses exercised party autonomy and concluded a matrimonial
property agreement, the Croatian courts would also respect their choice of applicable law provided
that the law which would otherwise apply based on objective connecting factorm at the time of the
conclusion of the agreement, allowed choice of law applicable to matrimonial property (Art. 37).
Thus, a limited possibility to choose the applicable law depended on the applicable by objective
connecting.

Thanks to Petar Saréevi¢’s initiative, the former Resolution of Conflict of Laws with the Laws of Other
Countries in Specific Relations Act, which dated back to 1982, was the first legislation in the world to

" See 3.3.5.2. in this report.

*See 2.1.5.1. and 2.1.5.2. in this report.

* Kunda, 1., 2019., p. 27.

* Zupan, M., 2012, pp. 629-666.

* Zakon o rjeSavanju sukoba zakona s propisima drugih zemalja u odredenim odnosima, NN 53/91 and 88/01.
* Zakon o medunarodnom privatnom pravu, NN 101/2017.
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provide for special provisions on the law applicable to cohabitations. In Art. 39 thereof it was stated
that property relations between cohabitees are governed by the law of their nationality, or failing
that common domicile. Their contractual property relations were subject to the same law at the time
the agreement was concluded.

2.2.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

In the absence of the court practice, it is difficult to predict the most important potential problems.
However, these issues should not be that much different from what the Croatian courts have been
faced with in the previous half of the century, only the frequency of cross-border cases and
judgments from other Member States might be expected to rise. Nevertheless, there stands as a
peculiarity a relatively recent decision of the Croatian court in which the court rejected public policy
objection and ordered enforcement of a German decision on costs of the proceedings. This decision
on costs followed previously rendered German decision on the merits in which Croatian national was
denied succession right under the old German law because she was born out of wedlock. Although
this is not as problematic from the point of view of the concept of public policy itself (which is usually
the topic discussed in this context), it reveals lack of appreciation of the German system in which
decisions on the costs are not necessarily included in the decision on the merits as is the case in
Croatia. The position taken by the Croatian court that these are two different legal basis, merits and
costs, is hardly acceptable from the perspective of pure logic. It would be interesting to see what the
ruling would have had been if the ruling on costs was in the same judgment as the ruling on the
merits.*’

2.2.6. Are there any national rules on international jurisdiction and applicable (besides
the Regulations) concerning the couple’s property regime in your country?

Concerning the applicable law, the Croatian Private International Law Act* provides a special section
5 on extra-marital union and life partnership. Art. 38 states that establishing and terminating extra-
marital (de facto) union is subject to the law of the State with which it is or was most closely
connected. Art. 39 regulates registered life partnership which in relation to preconditions and
procedure to establish and terminate such partnership in Croatia refers to the Croatian law.
Registered partnership between same-sex partners registered abroad under the law of that State is
recognised in Croatia as life partnership. Establishing and terminating de facto partnerships is subject
to the law of the State with which it is or was most closely connected. Personal and property
relations, including the maintenance is dealt with in Article 40. Personal relations are subject to the
same rules as personal relations in marriage under Art. 34. Property relations between de facto
partners are subject to the same rules as matrimonial ones, which are actually determined by the
reference to the Matrimonial Property Regulation in Art. 35. Law applicable to property relations
between registered partners is within the scope of the Registered Partnership Property Regulation.
Law applicable to maintenance between de facto partners and registered life partners is determined
by reference to the Hague Protocol on the Law Applicable to Maintenance Obligations of 2007.

* See Kunda, 1., 2017, pp. 265-272.
*® NN 101/2017.
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3. Succession law.

3.1.General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The Constitution of the Republic of Croatia® (Art. 48.4.) expressly guarantees the right of inheritance.
Multilateral and bilateral international treaties, the Republic of Croatia has signed, constitute a part
of the internal legal order and take precedence over the laws. For the succession law, the most
important sources are multilateral international conventions containing provisions on conflict of laws
(most of them entered into and acceded to by the former state) and bilateral international
agreements on legal aid in civil matters.

The main legal source of the SL in the Republic of Croatia (RC) is the Succession Act of 2003 (SA).*°
The SA sets out the general rules on succession (Art. 1-7), the legal basis for succession (Art. 8-121),
the legal position of heirs (Art. 122-145) and procedural succession law provisions (Art. 146-252).
Important additional legal sources of SL are the Notaries Public Act™ (because the notaries public are
competent for probate proceedings) and Civil Procedure Act®® (unless otherwise provided for in the
SA, provisions of that act apply in probate proceedings). Many other regulations are additional
sources of SL, especially those regulating ownership, obligations, family relations, same-sex unions
and private international law.

3.1.2. Provide a short description of the main historical developments in SL in your
country.

After the Second World War, Croatia was one of six federal republic of Socialist Federal Republic of
Yugoslavia. Although the right to inherit has not been abolished, application of inheritance rules of
the General Civil Code® has been suspended, because those rules were considered to be contrary to
the new social order. Some of them were used in combination with soviet general rules of succession
for next few years. A new Federal Succession Act™ entered into force in 1955, with the retroactive
effect. That Act was largely influenced by Swiss and French and, in smaller extent, the Soviet
inheritance rules. By constitutional changes in 1971, competence to regulate inheritance relations
was given to republics and autonomous provinces. All of them, except Croatia,> have adopted their
own succession laws. Croatia has opted to continue to apply the Succession Act. The same decision
was made after the independence of Republic of Croatia, 1991.%°
New Succession Act entered into force in 2003, and is still effective, with only few changes.
In the essence, the basic rules of succession in the Croatian law have not been changed since 1955.
Although the basic inheritance rules of previous act were maintained, some changes were introduced
by SA 2003, particularly:
e The SA 2003 has provided for equal inheritance rights of spouses and extra—marital partners.
The extra-marital union is understood as cohabitation of an unmarried woman and an
unmarried man, which had lasted for a longer period and had ended at the time of

* 0G 56/1990, 135/1997, 113/2000, 28/2001, 76/2010, 5/2014.

*° 0G 48/03, 163/03, 35/05, 127/13, 33/15.

> 0G 78/1993, 29/1994, 162/1998, 16/2007, 75/2009, 120/2016.

> 0G 53/1991, 91/1992, 112/1999, 129/2000, 88/2001, 117/2003, 88/2005, 2/2007, 96/2008, 84/2008,
123/2008, 57/2011, 25/2013, 89/2014.

>3 Austrian General Civil Code, 1853.

>* 0G 20/55

>> The Socialistic Republic of Croatia.

> 0G 53/91
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decedent’s death, in the case that all the prerequisites for a valid marriage had been fulfilled
(Art. 8.2.).

e The succession rights of spouses and extramarital partners were increased in the second line
of succession. The application of the principle of representation is excluded and decedent’s
consanguineous relatives are not legal heirs.

e The succession rights of decedent’s brothers and sisters were reduced in the way they lost
position of relative forced heirs.

e One special rule on the interpretation of a will has changed in the favour of testamentary
heir (in the case of a dilemma concerning the real intention of the testator).

e Only one type of public will has been recognized, but the number of persons authorised to
draw up a public will increased.

e The Croatian Register of Wills (CRW) has been established.

e Inthe procedural provisions, some of formalities have been reduced.

e Conduct of probate proceeding has been entrusted to a notary public, as a commissioners of
court.

The SA (2003) has been changed four times, but none of the amendments affected general rules and
main principles of inheritance. The first change took place in the year of its adoption, 2003, when
Article 240 on the estimation of need of entrusting the conduct of probate proceedings to a notary
public has been repealed.’’” In 2005, articles regulating the Lifetime Maintenance Agreement were
abolished, because that agreement has been included in the new Law on Obligations.*®

In 2013, the rules on liability for deceased’s debts in a case the municipality is intestate successor,
have been changed in a way that creditors of the deceased can initiate enforcement proceedings
only concerning the assets that are part of estate.

In 2015,% Article 245 on some principles of entrusting the conduct of probate proceedings to a
notary public has been changed.

3.1.3. What are the general principles of succession in your country?

The general principles of succession in RC are:

- The principle of equality of all natural persons
All natural persons under the same conditions are equal in inheritance. Foreign nationals, subject to
the presumed reciprocity, have the same inheritance rights as the citizens of the Republic of Croatia
(Art. 2).

- The principle of ipso jure, but voluntary succession
Inheritance occurs due to the death and at the moment of the decedent’s death, ex lege (Art. 3.),
without any special modus of acquiring the subjective right to inherit or acceptance of estate.
Despite of that fact, succession is voluntary. No one is obliged to inherit and an heir may renounce
his or her inheritance rights. If he or she does so, it is considered as if he or she has never acquired
the right to inherit (Art. 4. 4.). The principle of voluntary succession does not apply in the cases when
municipality assumes legal position of heirs; it has no right to renounce the succession (Art. 6).

- The principle of universal succession
An heir is a universal successor of the decedent and upon decedent’s death, all his rights and
obligations are transferred to the heir, except those which because of their legal nature or pursuant
to the law cannot be the object of inheriting (Art. 5.).

- The principle of the numerus clausus of the legal titles of succession

>’ 0G 163/03
> 0G 35/05
> 0G 127/13
% 0G 33/15
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There are only two titles of succession in Croatian law, a will and a law. Succession contract is not
title of succession, it is considered null and void (Art. 102.).

- The principle of cumulating of the legal titles of succession
Statutory succession takes place when there is no will or entire estate is not disposed of in a will. In
second case, both legal titles of succession exist and it is possible for someone to inherit on the basic
of the will and by operation of law.

- The principle of freedom of testamentary succession
Everybody is entitled to make a will and dispose of estate for the case of his death, to determine his
heirs, limit and encumber their rights (Art. 7.1.). The freedom of testamentary succession is not
absolute, the rights of certain close family members are protected by limitation of decedent’s
disposing (Art. 7.2.).

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

Probate proceedings in Croatia are non-contentious proceedings in the first instance conducted
before a municipal court or before a notary public, as a commissioners of court (Art. 176.1.). Probate
proceedings are initiated ex officio after the court receives a death certificate, an excerpt from a
Register of Deaths or other equivalent document (final decision on proclamation of person’s death),
(Art. 210.). The court entrusts the conduct of probate proceedings to a notary public with office
registered in its territory. When a notary public conducts actions in probate proceedings as a trustee
of the court, he is authorised as a judge or court adviser of municipal court would be to take all
actions in proceedings and make all decisions, except those for which SA prescribed otherwise (Art.
176.4.).

If, during the succession proceedings, a dispute arises between the parties concerning any of their
inheritance rights, the probate court has to stay the proceedings and instruct the parties to settle a
dispute in a civil or an administrative action (Art. 222.). Settling the inheritance disputes in the first
instance are in the competence of municipal courts. Deciding on appeals against decisions of
municipal courts are in the competence of county courts. In cases where the post-appellate legal
remedies are available, they are decided before the Supreme Court of the Republic of Croatia.*

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

In Croatian law, there are only two titles of succession: a will and a law. Inheritance rights are
acquired only on the basic of a valid will (testate succession) or by operation of law (intestate
succession). Testator’s will is a stronger legal ground then statutory provisions and the testate
succession has priority over the intestate one, which takes place only where there is no will. In the
case that the entire estate is not included and disposed of in a will, the part of estate not distributed
in the will is free for inheriting by operation of law. Because of that, it is possible that the both legal
titles come into play in the same time and the same person can become an heir on the basic of both
titles.

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?
If the decedent has no heirs or they all renounce succession, then the right to inheritance is passed

on to the municipality, which acquires the same position as the heir of the decedent but cannot
renounce succession (Art. 6.).

*! Courts Act, OG 28/13, 33/15, 82/15, 82/16, 67/18 (CA), Art. 18.-20.
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3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

No, there are no limitations in that sense. As said in 3.1.3., all natural persons under the same
conditions are equal in inheritance. Croatian law does not know discrimination rules based on
culture, tradition, religion or other characteristics of that kind.

3.2. Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and foreign nationals equal
in succession? Are decedent’s children born in or out of wedlock equal in
succession? Are adopted children equal in succession? Is a child conceived but not
yet born at the time of entry of succession capable of inheriting? Are spouses and
extra-marital (registered and unregistered) partners equal in succession? Are
homosexual couples (married, registered and unregistered) equal in succession?

The general principle of SL is the principle of equality in succession. All natural persons are equal:
men and women, domestic and foreign nationals, children born in or out of wedlock and adopted
children. A child conceived at the time of entry of succession is considered as being already born
under the condition it is born alive. If the child is born alive, it becomes an heir as if it had been born
at the time of entry of succession (time of decedent’s death).

Spouses and extramarital partners are equal in succession, registered and unregistered homosexual
couples are equal in succession.

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Legal persons are capable of inheriting only by a will; they are absolutely incapable of inheriting by
operation of law. Exception is municipality as an heir in case where decedent has no heirs.

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

A person who is unworthy of succeeding may not inherit on the statutory nor testamentary basis.
Grounds for unworthiness are provided in Art. 125. SA and according to its provisions unworthy of
succeeding is person who:

-intentionally murdered or attempted to murder the decedent

-with the use of fraud, threat or force induced the decedent to make or to revoke the will or any of
its provisions, or prevented him or her from doing that

-destroyed or hid the will of the decedent with the intention to prevail the realisation of decedent’s
last will or forged a will

-seriously breached a statutory obligation to maintenance a decedent, did not provide the necessary
assistance to the decedent or left the decedent without assistance on situation danger to his or her
life or health.

Unworthiness of one heir does not prevent his or her descendants to inherit; they can succeed as if
that unworthy heir had died before the decedent. A testator is authorised to grant pardon for any
reason that would make an heir unworthy of inheriting in one of forms provided for a will.
Unworthiness is considered by the court ex officio, except in the case of breach the duties to
maintain or to assist the decedent (Art. 126. SA).
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3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

According to the Croatian law, heirs ex lege (intestate heirs) are persons entitled to acquire right to
inherit on a statutory basic. The circle of potential intestate heirs is defined in Art. 8. 1. and 8.2. of
SA, as well as in Art. 55. of Same-sex Life Partnership Act, according to which partner or informal life
partner is equal to the spouse, so has a same position of intestate heir as spouse does.
The decedent’s intestate heirs are his or her:

- descendants, adopted children and their descendants

- spouse, extra-marital partner, life partner, informal life partner

- parents, adopters

- siblings and their descendants

- grandparents and their descendants

- other ancestors
All mentioned persons are classified into classes (lines) of succession (Art. 8.3.). The relationship
between those lines of succession is based on the principle of elimination. The heirs of closer line
eliminate the heirs belonging to a more distant line of succession (Art. 8.4.). The intestate heirs from
next line will inherit only when there is no heir from prior line.
The first line of succession according to the SA (and SLPA) includes the decedent’s children and their
descendants, adoptees and their descendants, spouse, extra-marital partner, life partner or informal
life partner. The decedent is inherited, prior to all others, by his children and spouse (partner), who
inherits in equal shares each (Art. 9). If the decedent’s child has died before the decedent, the
principle of representation applies and the portion of estate belonging to the deceased child is
inherited by his or her children in equal shares (Art. 10). The principle of representation applies as
long as there are any decedent’s descendants. If there are no decedent’s descendants, the spouse
(partner) inherits in the second line. If all decedent’s descendants renounce inheritance, the spouse
(partner) remains in the first line of succession and inherits the whole estate.
The second line of succession according to the SA includes the decedent’s parents and spouse
(partner) (Art. 11.1.). Parents inherit one half of estate in equal shares (1/4 each parent) and spouse
(partner) inherits the second half (Art. 11.2.). If both parents had died before the decedent, the
spouse (partner) inherits the whole estate (Art. 11.3.). The spouse (partner) in the second line of
succession prevents the application of the principle of representation so parent’s descendants
cannot represent them. If one parent had died before decedent, his or her share goes to the outlived
parent (Art. 11.5.).
If there is no outlived spouse (partner) of the decedent, parents inherit the whole state in equal
shares (one half each) (Art. 11.4.). If there is no outlived spouse (partner) of decedent and one of the
parents had died before the decedent, the portion of deceased parent inherit his or her children
(decedent’s siblings), his or her grandchildren and further descendants (Art. 12.1.). If both parents
had died before the decedent, the part of estate that would have belonged to each of them if they
had outlived the decedent is inherited by parent’s descendants (Art. 12.2.). If one parent of decedent
had died before the decedent and principle of representation cannot be applied because that parent
has no descendants, the portion of deceased parent goes to other parent, and if this other partner
had also died before decedent, his descendants inherit what both parents would have inherited (Art.
13.).
The decedent’s grandparents inherit in the third line of succession. They inherit in the cases where
there are no heirs from first and second line of succession. One half of estate is inherited in equal
portion by grandparents from the father’s side and other half by grandparents from the mother’s
side of family (Art. 14). The principle of representation applies in that line of succession (Art. 15)
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Decedent’s great grandparents inherit in the fourth line of succession. Equal shares of estate go to
the great grandparents from each side of family (Art. 17). In the fourth line of succession the
principle of representation does not apply, only the principle of accrual. The same goes for the other
lines of succession.

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

The heirs are jointly and severally liable for deceased’s debts. Every heir is liable only up to the value
of the assets inherited (Art. 139. 4.). Among the heirs, debts are divided in proportion with their
portions of inheritance, unless otherwise is stipulated in the will (Art. 139.5.). An heir who renounces
inheritance, is not liable for deceased’s debts (Art. 139.2.); he or she is considered never to have
been an heir.

For the deceased’s debts, an heir is liable with all his or her own property and with the inherited
property. Deceased’s creditors may request the separation of estate of inheritance and heir’s own
property within 3 months of the deceased’s death, if show the probability of the existence of their
claims and the danger of not being able to settle that claims without that separation (Art.140. 1.).

3.2.6. What is the manner of renouncing the succession rights?

Every heir, except the municipality, has the right to renounce the inheritance by giving a certified
declaration or recorded statement prior to the first-instance decision in probate proceedings (Art.
130.1.). The statement on renunciation can be given only after the death of the decedent when
succession is already entered, and cannot be revoked (Art. 135). Statements on renunciation of
inheritance given before that moment have no legal effect (Art. 134.1.)

3.3.Disposition of property upon death.
3.3.1. Testate succession.
3.3.1.1. Explain the conditions for testate succession.

In the Croatian law, a will is the legal title of succession only if it meets some general characteristics
and formal requirements for one of recognized types of wills. It has to be unilateral declaration of
last will aimed at disposing of estate after the death of its maker, has to be in form prescribed by law
and be valid. It is strictly personal manifestation of will and cannot be made through a
representative.

3.3.1.2. Who has the testamentary capacity?

Testamentary capacity in Croatian law is acquired at the age of 16 (Art. 26.1.). A will is null and void if
testator at the moment of disposing is under that age or is not capable of making judgments (Art.
26.2.). Capacity of making judgments is presumed and whoever holds that at the time of making the
will testator was without that capacity, bears the burden of proving that fact (Art. 26.2.). Testator
was without capacity of making judgments if at the time of making the will he was not able to
understand the meaning and the consequences of his declaration or was not capable to control his
will to the extend needed for behave according to that understanding (Art. 26.2.). A subsequent loss
of capacity of making judgments does not have effect to the validity of the will (Art. 26.3.)

3.3.1.3. What are the conditions and permissible contents of the will?

By the will, testator is able to dispose with all that he was able to dispose of during his life, unless
otherwise provided by the law (Art. 42.1.). He is able to produce the same legal effects he was able
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to produce during his life, unless otherwise provided by the law (art. 42.2.), but can produce only
those inheritance effects provided by SA (art. 42.3.).

All provisions of the will have to be able to be executed and legally admissible, otherwise are
considered null and void and have no legal effect (as if they did not exist).

Determining heir(s) is the most common content of the will, but the will in the Croatian law does not
have to contain the provision of such appointment. By the will, testator may determine one or more
persons as his heir(s) (Art. 43.1.), but does not need to do so. A testator may also determine
substitutes to the heir(s) for the case they die before the testator, renounce inheritance or become
unworthy of succession (Art. 44.1.). Under the Croatian succession law, determination of heir to
one’s own heir is not allowed (Art. 44.2.).

A testator may nominate one or more persons as his legatees (Art. 45.). A legatee is person to whom
the testator has assigned a specific thing or right, he is particular successor in title. Art. 43. 3. of the
SL provides that such a person can be qualified as an heir (not a legatee) if, in accordance with the
rules of interpretation of wills, it is founded that it was the testator’s will that that person be the heir.
A testator may, by testamentary disposition, explicitly disinherit his legal heirs, wholly or partly.
There is no need for a special reason for disinheritance, but testator’s free will to disinherit is limited
by the rules on legitimate succession.

A testator may dispose by will that his estate of inheritance or its part be used to achieve some
permitted purpose (Art. 46.1.) If testator has ordered to set up foundation, and has allocated funds
to accomplish its purpose, such foundation will come into existence when all prerequisites stipulated
in special law on foundations will be met (Art. 46.2.).

By the will, testator may impose a duty (mandate) on heir(s) and other persons who benefit from his
will (Art. 47.1.). Testamentary dispositions may be made under conditions or limited in time.
Impossible, illegal or immoral conditions, as well as those that are unreasonable or contradictory,
shall be considered non-existent (Art. 47.2-47.3.).

A failure to fulfil the mandate will result in termination of the inheritance right of the heir who failed
to fulfil it (Art. 48.1.).

A testator may appoint one or more person(s) as the executor(s) of a will (Art. 60.1.). The appointed
executor is not obliged to accept that position and obligation to act in accordance with the testator’s
provisions (Art. 60.3.)

A testator is authorised to grant pardon for any reason provided for in Art. 125. SA that would make
an heir unworthy of inheriting. Valid pardon has to be made in one of forms provided for a will (Art.
126.2.).

3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

A will is unilateral, strictly personal and strictly formal and revocable declaration of last will. Only a
will declared by testator himself, made in the form prescribed by law and subject to the prerequisites
provided for by law is valid. Revocability of the will is direct effect of testamentary freedom. The
testator is fee to revoke a will at any moment during his lifetime. The right to revoke the will can be
neither renounced, nor limited and any provision by which the testator obliges himself to revoke or
not to revoke the will is considered null and void (Art. 104). The will may be revoked in any form of
manifestation of will, also by conclusive acts (destruction of the will, making a subsequent will,
disposing with assets that are the object of testation). The will become irrevocable only if the
testator loose his capacity of making judgments and because of that is not capable to validly manifest
his will.

The wills are divided into public and private and into ordinary and extraordinary ones. The first
classification is based on the form of the wills, the second on the circumstances under which the will
is made. Public wills are those in whose making the public authorities took part, private are those
made without their participation. Legally authorised persons whose participation in making a public
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will are prescribed by SA are a municipal court judge, a municipal court adviser, notary public and
consular or diplomatic representative of RH abroad (Art. 32. 2.). Any person with the capacity of
making the will can make a valid will in the form of public will. For testator who is not able to or not
capable of writing, reading or signing a document, public will is the only possible form of ordinary
testation (Art. 32. 1.).

Private wills are holographic will (a will written and signed by the testator’s hand, Art. 30.1.),
allographic will before witnesses (before two simultaneously present witnesses testator declare that
document is his will and signs it and witnesses sign the document, Art. 31.) and oral will (a will made
under extraordinary circumstances, Art. 37.-40.). Except of oral will, all mentioned types of wills are
ordinary.

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

The Croatian Register of Wills (CRW) is public register established and administered by the Croatian
Chamber of Notaries Public according to the Art. 68. SA. It contains information about facts that a
will has been made, deposited or announced (Art. 68.1.). Registration of will is not compulsory and
does not have effect to its validity (Art 68.5.). On the testator’s request information concerning
drawing up, depositing and announcing of his will is submitted for registration by competent courts,
notaries public, attorneys-at-law and the persons who made a will (Art. 68.3.) Prior to the testator’s
death, the data from the CRW are available only to the testator himself or to the person explicitly
authorised by him for that purpose (Art. 68.4.). In probate proceedings, the court or a notary public
which conduct those proceedings are obliged to request from CRW all data on possible wills of the
deceased person (Art. 203.3.). The specific rules concerning registration of wills are laid down in
Ordinance on Croatian Register of Wills.®

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

In the Croatian law, an agreement on succession is null and void (Art. 102.). It is considered as
limitation of the principle of the testamentary disposition. Agreements on future inheritance or
legacy and agreements on the contests of will are also null and void (Art. 103.-104.).

Although they are not agreements on succession, very important succession law effects have
agreement on the transfer and distribution of property during lifetime (Art. 105.-115. SA) and
lifetime maintenance agreement (Art. 579.-585. Law on Obligations).

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

Croatian SA governs conditions for validity of wills and other dispositions of property upon death.
Conditions for validity of wills are governed in art. 26.-29. SA. According to those provisions, a will is
valid if testator has testamentary capacity (Art. 26., see: 3.3.1.2.), declares his will without vitiated
consent (Art. 27.-28.) and in form prescribed by law (Art. 29.).

SA prescribes nullity of agreement on succession (Art. 102.), agreement on future inheritance or
legacy (Art. 103.) and agreements on the contests of a will (Art. 104.).

620G 135/03, 164/04.
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3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

The principle of freedom of testamentary dispositions are not absolute, some limitations are set in
order to protect interests of certain family members. SA protects two categories of so called forced
heirs, whose justified succession interests are expressed as a compulsory portion (legitimate share,
reserved share) and cannot be diminished by deceased’s dispositions: absolute and relative forced
heirs.

The absolute forced heirs are the testator’s descendants, adopted children and their descendants,
the testator’s spouse or extramarital partner, life partner or informal life partner being equal to the
spouse (art. 69. 1., art. 55. Same-sex Life Partnership Act). The compulsory portion of an absolute
forced heir is one-half of the value of the portion that he would have inherited in the case of
intestate succession.

The relative forced heirs are the testator’s parents and other ancestors, as well as his adopters (Art.
69. 2.). This category have to meet two additional prerequisites: they must be indigent and
permanently incapable for work. The compulsory portion of a relative forced heir is one- third of the
value of the portion that he would have inherited in the case of intestate succession.

Forced heirs are entitled to claim compulsory portion only if they are, considering all the principles of
intestate succession, entitled to inherit as legal heirs in that specific case (Art. 69. 3.).

The right to compulsory portion does not come into play if potential forced heirs do not request the
annulment of dispositions which infringe their portion.

Under the prerequisites prescribed by law, the decedent may disinherit forced heirs. He or she can
do it only by an explicit provision in the case where reasons for justifiable exclusion (Art. 85.-87.) or
deprivation (Art. 88.) exist.

Reasons for whole or partial exclusion are prescribed in Art. 85:

a. a more serious violation against the decedent by way of breaking a legal or moral obligation
arising out of the family relations with the decedent

b. a more serious, intentionally committed criminal offence against the decedent, decedent’s
spouse, child of partner

c. criminal offence committed against the Republic of Croatia or the values protected by
international law

d. idleness or dishonest life

The testator must explicitly declare his or her wish to exclude an heir, stating the grounds for that.
The reason for exclusion must exist at the time of testation.

A forced heir, being the decedent’s descendant, can be deprived of the compulsory portion in the
favour of heir’s descendants. The testator may, only by an express provision, entirely or partially,
deprive the forced heir who is heavily indebted or has been a squander at the time of testation as
well as at the time of decedent’s death, and has an under-aged child or grandchild, or a child of
grandchild incapable to work or indigent (Art. 88). The provision on deprivation has to satisfy all the
prerequisites for the valid will.

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

The Succession Regulation is applied by the Croatian competent authorities and quite debated
especially in the notaries circles,”® probably as a consequence of the CJEU judgments in Pula

% E.g. Milakovi¢, G., pp. 25-33.
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Parking® and Zufikarpasi¢,®> where the notion of the “court” was interpreted in the context of the
Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters
(Regulation Brussels | bis)*® and Regulation (EC) No 805/2004 of the European Parliament and of the
Council of 21 April 2004 creating a European Enforcement Order for uncontested claims,®
respectively. Unlike in these cases, in the framework of the Succession Regulation, the notaries in
Croatia as considered captured by the notion of the court or other competent authority.®® There was
also some experience with the European Certificate of Succession.®

3.3.5.2. Are there any problems with the scope of application?

There are no problems yet identified in practice, but judging by the experience in the other Member
States such as in the CJEU case of Kubicka® and Mahnkopf™* the relationship between different
regulations and determining their respective scopes of application ratione materiae will occasionally
come up as an issue because of the profound differences in substantive laws in civil, family and
succession laws.

3.3.5.3.How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country have experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

It is difficult to assess this in the absence of case law, due to short period of time of the application of
the Succession Regulation. However, more abundant case law on habitual residence is developed
under the Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and
the recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility, repealing Regulation (EC) No 1347/2000 (Brussels Il bis Regulation),”” which shows
that despite certain confusions, the awareness and understanding on the part of the judges (at least,
those deciding family cases) is satisfactory.” Despite the fact that determining habitual residence is
becoming a routine job for the courts and competent authorities, it is true that, in comparison to the
former connecting factors, nationality and domicile, habitual residence will be more time and effort
consuming because it entails establishing and assessing all relevant facts of the case.”

Formerly applicable provision of Art. 71 of the Resolution of Conflict of Laws with the Laws of Other
Countries in Specific Relations Act, provided for the exclusive jurisdiction of Croatian court if
immoveable was located in the territory of Croatia. Therefore, the courts will have to appreciate the
fact that this is no longer so. Likewise, because it is a novelty in the Croatian legal system (along with
the same provision in the former Maintenance Regulation and later Matrimonial Property Regulation
and Registered Partnership Property Regulation), applying the provision on the forum necessitatis
may prove challenging in the future.

® CJEU Judgment of 9 March 2017, Pula Parking d.o.o. v Sven Klaus Tederahn, C-551/15, EU:C:2017:193.

® CJEU Judgment of 9 March 2017, Ibrica Zulfikarpasic v Slaven Gajer, C-484/15, EU:C:2017:199.

® 0J L 351,20.12.2012, pp. 1-32.

7 0J L 143, 30.4.2004, pp. 15-39.

% See Rec. 20 of the Succession Regulation.

% See 3.3.5.6. in this report.

° CIEU Judgment of 12 October 2017, proceedings brought by Aleksandra Kubicka, C-218/16, EU:C:2017:755.
"t CIEU Judgment of 1 March 2018, proceedings brought by Doris Margret Lisette Mahnkopf, C-558/16,
EU:C:2018:138.

2 0J L 338, 23.12.2003, pp. 1-29.

7 See examples of Croatian cases in Honorati, C. (ed.).

" This is also ponited out by Poretti, P., p. 571.
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3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

It is not possible to assess this, due to lack of available case law. However, it is sharply in contrast to
the previously applicable connecting factor — nationality of the deceased.”

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

It is not possible to assess this, due to lack of available case law.

3.3.5.6. How is issuing and relying on the European Certificate of Succession operating
in your country?

The topic of ECS is very much in the focus of not only courts, but also notaries, which in the
succession matters act as the courts’ trustees and are competent to issue the ESC.”® A landmark case
concerns the proceedings for registration of the ownership right over the Croatian real estate into
the Croatian Land Registry to the name of the Italian national, based on the ECS made by an Italian
notary — in the Italian succession proceedings pursuant to Italian law. The Croatian notary made the
Records on establishing the facts pursuant to Article 90 of the Notaries Act,”’ in which he confirmed
all the facts and described the course of the proceedings before the Italian notary prior to issuing the
ECS, and added the power of attorney and the application for registration of the ownership right, all
officially translated to Croatian. Based on this the Croatian court entered the registration as applied
for. This was considered an innovative approach receiving an award by the European professional
association of notaries, because the Records on establishing the facts has been used as a “bridge”
connecting the ECS issues in a foreign Member State to the Croatian Land Registry. ®

Some notaries have expressed the need for the Register on the ESCs to improve legal certainty.”

3.3.5.7.Are there any national rules on international jurisdiction and applicable
(besides the Succession Regulation) concerning the succession in your country?

No, the PIL Act only contains three provisions concerning the succession matters which refer to other
legal sources. Art. 29 contains the general rule that the law applicable to succession is to be
determined by applying the Succession Regulation. In addition, Art. 30 provides that the form of a
will is governed by the law determined according to the 1961 Hague Convention on the Conflicts of
Laws Relating to the Form of Testamentary Dispositions. Final, Art. 54 states that jurisdiction of the
court or other competent authority to carry on the succession proceedings or dispute or proceedings

7> See Art. 30 of the Resolution of Conflict of Laws with the Laws of Other Countries in Specific Relations Act.

’® Art. 6(1) of the Act Implementing the Regulation (EU) No 650/2012 of the European Parliament and of the
Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of succession and on the creation of a European
Certificate of Succession (Zakon o provedbi Uredbe (EU) br. 650/2012 Europskog Parlamenta i Vijeca od 4.
srpnja 2012. o nadleZnosti, mjerodavnom pravu, priznavanju i izvrsavanju odluka i prihvacanju i izvrSavanju
javnih isprava u nasljednim stvarima i o uspostavi europske potvrde o nasljedivanju), NN 152/14, in force as of
17 August 2015. On ECS see e.g. Hosko, T., Bolonja, B., pp. 13-22.

" NN 78/93, 29/94, 162/98, 16/07, 75/09 and 120/16.

8 Krajcar, D., p. 104.

7 Kosir Skratig, R., Vodopija Cengi, Lj., p. 103.
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related to claims against the estate is determined according to the Succession Regulation. There is
also a relevant rule in Art. 14 about the legal capacity.®
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Cyprus

Anna Plevri

1. Social perspective.

1.2.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families with
one or more members are living separately such as in case of economic migrants, common
household of two or more persons without affectio maritalis).

1.3.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

1.4.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

1.5.Provide statistical and descriptive demographic and social data regarding the percentage of
these marriages/divorces and unions/dissolutions, which have cross-borders elements (if
possible separately for those marriages and unions where the members are not of the same
nationality and those which have moved abroad during their life).

Answer to questions 1.1.-1.4.

In Cyprus the presiding model of families is that of nuclear families and multigenerational families
and this is in accordance with the “traditional” type of living lifestyle and family formation. In this
framework, the marital status of half of the population in Cyprus is “married”.

Of course after 2015, when the institution of civil union/civil partnership between couples of
opposite or same sex, was permitted by law in Cyprus there are now 567 couples who are under
registered civil partnership but this is obviously just a very small percentage of the population. More
specifically, according to the official data from local District Administrations in Cyprus, (as reported
by the press) from year 2015, when the relevant legislation was implemented, 467 heterosexual
couples and 100 homosexual couples have chosen civil partnership [Nicosia, 242 (198 heterosexual
couples and 44) homosexual couples), Limassol 179 (151 heterosexual couples and 28 homosexual
couples). Ammohostos (free part) 52 (50 heterosexual couples and 2 homosexual couples), Paphos
48 (35 heterosexual couples and 13 homosexual couples) and Larnaca 46 (33 heterosexual couples
and 13 homosexual couples)®. In addition, marriages between Cypriot citizens and citizens of other
(mostly non European) countries are not rare.

Lastly, there are no official statistics regarding non-marital cohabitation or regarding marriages
where spouses have moved abroad.

Moreover, according to information available on the website of Cypriot Statistical Authority’? based
on the results of the latest census (2011), the resident population of Cyprus is 840.407, of which
408.780 male (48,6%) and 431.627 female (51,4%)>.

Source: http://www.philenews.com/koinonia/eidiseis/article/656591/posa-zevgria-epelexan-to-symfono-
symbiosis?fbclid=IwAR1quAztLi3Wy2Zg35QsNnUbjFge6syolCzq0vG476I1V7EXIzFveVmZJicNc, (data of
15.02.2019 in Greek) (3.5.2019).
> www.cystat.gov.cy (30.3.2019).

? The Statistical Service of the Republic of Cyprus has estimated, that by the end of 2006 the population of
Cyprus was 867.600, out of which 660.600 (76.1%) belonged to the Greek community, while 88.900 (10.2%)
belonged to the Turkish Community, see Emilianides, C. A., 2018, 17, footnote 2.
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Among them, 667.398 of people (79,4%) have Cypriot citizenship, 106.270 (12,6%) have citizenship of
other EU countries, 64.113 (7,6%) are citizens of other countries and 2.626 (0,3%) people have no
specified citizenship.

Moreover, 58,2% of Cyprus’s population is legally married (married, under register partnership,
separated), while 41,0% of the population of the country is single, with single males (at 21,7% of total
population) being significantly more numerous than single females.

Resident population by marital status

Total 840.407" (667.398 =79.41% Cypriots, 106.270 = 12.64% European
citizens and 64.113 = 7,62% third country nationals)

Married 420.172

Single 344.931

Widowed 37.405

Divorced 31.792

Not specified 6.107

Family formations

Population
Nuclear families Married couples without children 144.212
Married couples with at least 1 child under 25 y.o. 422.250
Married couples with the youngest child over 25 y.o. 49.908
Couples living together without children 18.788
Couples living together with at least 1 child under 25 y.o. 10.694
Couples living together with the youngest child over 25 y.o. 466
Single father with at least 1 child under 25 y.o. 4.249
Single father with the youngest child over 25 y.o. 2.326
Single mother with at least 1 child under 25 y.o. 37.066
Single mother with the youngest child over 25 y.o. 13.123
Extended families |Single-person household - man 27.743
Single-person household - woman 35.219
Household with two or more persons 32.063
Household with two or more families 38.459

2. Family law
2.1.General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

Sources of Family Law (hereinafter “FL”):

1. The 1960 Constitution of Cyprus is a major source of Cypriot FL and safeguards the fundamental
rights of respect of private and family life and right to marry and found a family (articles 15 and 22°).
No law or administrative act may be inconsistent or contrary to the Constitution. Since the Fifth

* It is estimated that approximately 82% of the total current population of Cyprus are Orthodox Christians, see
Emilianides, C. A., 2018, 17, footnote 2.

> Article 22 of the Cypriot Constitution corresponds to article 12 of ECHR. The right to marry according to article
22 is exercised in accordance with the applicable law for each person in accordance with the constitutional
provisions.
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Amendment of the Constitution in 2006, EU Law is considered as an integral part of the Constitution,
therefore, no provision of the Constitution may invalidate the law of the EU. It should be noted that
the EU law is acknowledged as an intra-constitutional principle and not as a supra-constitutional
principle.
Article 111 of the Constitution applies with respect to marriages between members of the Greek
Orthodox Church or the three religious groups while marriages between members of the Turkish
community are governed by the constitutional provisions establishing the Turkish Communal
Chamber. Article 111 of the Constitution is of extreme importance, since it also governs the grounds
for divorce applying to marriages of members of the Greek Orthodox Church, the establishment and
composition of the Family Courts and the Appellate Family Courts, as well as the attempt to
compromise (conciliation) and the spiritual dissolution of the marriage and the choice of civil
marriage for members of the Greek Community®.
Moreover, article 22 § 3 of the Constitution and article of law on marriage (104 (1)/2003) provide a
(legal) definition of (civil and religious) marriage which can be established/exist only between women
and men, namely not between persons of the same sex. Article 22 § 2 of the Constitution governs the
applicable law in case of mixed marriages’.
EU Regulations, which have constitutional status, apply directly in the Republic of Cyprus. The most
important of such instruments with respect to FL are: Council Regulation (EC) 2201/2003 of 27
November 2003 concerning jurisdiction and the recognition and enforcement of judgements in
matrimonial matters and the matters of parental responsibility (Brussels Ila) and Council Regulation
(EC) 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of
decisions, and cooperation in matters relating to maintenance obligations®.
2. In Cyprus there is no Civil Code. Cyprus’ is a state with a mixed/hybrid legal system™ and not a
pure common law jurisdiction. Under Cypriot law, the main source of substantive FL are various laws.
Nearly all legislation relevant to FL was enacted following the 1989 constitutional amendment and
reflects changing social structures and policy in the regulation of FL affairs™".
More specifically, the corpus of FL legislation in Cyprus includes:
a) Section 22 of the Courts of Justice Law 14/1960, which provides for the limited jurisdiction of
the President of the District Court to hear family law disputes (last amendment 2017)
b) Family Courts Law 23/1990 (mostly procedural provisions) (last amendment 2009)
c) Family Court Procedural Regulation of 1990
d) Family Court (Religious Groups) Procedural Regulation of 1995
e) Relationship between parents and children Law 216/1990"(last amendment 2008). In section 2
of this law, there is definition of "child” which is here a person who is under 18 years old. A
person though who is under 18 years old but is married is not considered a child according to
this law

® Emilianides, C. A., 2018, 29.

7 See Sergides, G., 1988.

® Emilianides, C. A., 2018, 29-30.

° “The Republic of Cyprus was established as an independent and sovereign republic on August 1960, when in
Constitution come into force and the British sovereignty over Cyprus, as a crown colony, ceased. On 20 July 1974
the Republic of Turkey, one of the guarantor powers of the independence, sovereignty and territorial integrity of
Cyprus, invaded the country with its armed forces and occupied the northern part of the country. As a result of
the occupation, the Greeks and the other Christians of the northern region became displaced persons, having
fled to the southern part of the island. In addition to that, the Muslim Turks of the southern part of the island
were induced to relocate to the north. The area occupied by Turkey amounts to 36.4% of the territory of the
Republic of Cyprus. The Turkish occupation in Cyprus continues to the present day, and therefore, the Republic
of Cyprus is prevented from exercising its powers over the occupied territory”, Emilianides, C. A., 2018, 17, § 1.
'%See Nikitas, E. H., 2013, 1.

* Emilianides, C. A., 2018, 30.

' See in detail Emilianides, C. A., 2018, 131-144.
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f) Law on attempt to compromise/conciliation and spiritual dissolution of marriage, 22/1990"
which governs marriage and divorce (last amendment 1995). In section 2 of this law, there is
definition of "marriage” which is here “a marriage which has been conducted in accordance with
the religious norms of the Greek Orthodox Church”

g) Children (Kinship and Legal Substance) Law 187/1991 (last amendment 2008)

h) Matrimonial property of spouses Law 232/1991" on the maintenance and matrimonial property
of the spouses in case of separation or divorce (last amendment 2008). In section 2 of this law,
there is definition of "relationship of spouses” which is defined as a relationship between a man
and a women founded as a result of a marriage which is recognised by the State

i) Family Courts (Religious Group) Law 87 (1)/1994 set out the jurisdiction, composition and
applicable law of the Family Courts and the Family Courts of the Religious Groups respectively
(last amendment 2009). Article 2 (b) of Law 87 (1)/1994, as amended by Law 38 (1)/1996,
provides for the jurisdiction of the Family Courts of Religious Groups to hear applications for the
dissolution of religious marriages which have been celebrated in accordance with the tenets and
rules of a religious group, regardless of whether such marriages are mixed or not™.

i) Adoption Law 19/(1)1995® (no amendments) and Adoption Procedural Regulations of 1954

k) Marriage Law 104 (1)/2003 (last amendment 2017.

I) Law 120 (1)/2003 for the application of the Marriage Law of 2003 to members of the Turkish
Community®’ (Temporary Provisions) (no amendments)

m) Marriage of members of the Old Calendar Law 60 (1)/1994 (no amendments)

n) Articles 83-90 of the 2010 Charter of the Greek Orthodox Church, which provides on the issues
of the establishment and validity of marriage and grounds for divorce and dissolution of
marriage

o) Law on the establishment of civil union/partnership/cohabitation between couples of opposite
or same sex 184 (1)/2015"® (no amendments). In section 2 of this law, there are definions of
“partner” namely a person who is related by civil union with another person and "child“ which is
defined here too a person who is under 18 years old. A person though who is under 18 years old
but is married is not considered a child according to this law too. The establishment of civil
union between couples of same sex was a social need and demand of the above couples for
many years in Cyprus', so these couples were included in the application scope of law 184
(1)/2015. Under Cypriot law, in case of marriage and divorce, maintenance of the other spouse is
governed by sections 3-12 of the matrimonial property of the spouses law 232/1991. Identical
provisions apply to the civil partners pursuant to section 23-32 of the Civil Union Law 184
(1)/2015%.

p) Law on the application of medical assisted reproduction 69(1)/2015*! (last amendment 2018)

q) The latest development in the field of FL in Cyprus is law 62 (1)/2019% on mediation in family
disputes. This law contains various definitions. Among them reference is to be made to the term

" See in detail Emilianides, C. A., 2018, 103-106.

' See in detail Emilianides, C. A., 2018, 145-160.

' Emilianides, C. A., 2018, 39 § 56.

'® See in detail Emilianides, C. A., 2018, 124-130.

7 See also article 2 of the Turkish Family Courts Law, Cap.338.

' See in detail Emilianides, C. A., 2018, 112-114.

® The establishment of civil marriage for couples of the same sex in Cyprus was also a demand on behalf of
these people. It has to be noted that in the USA, gay marriage is considered a constitutional right as stated in
the desicion of the Supreme Court of the USA in Obergfell et. al. v. Hodges (2015), available at:
https://www.supremecourt.gov/opinions/14pdf/14-556 3204.pdf (4.5.2019). First line of the above decision
states: “The 14th Amendment requires a State to licence a mariage between two people of the same sex and to
regognize a marriage between two people of the same sex when their marriage was lawfully licensed and
performed out-of-State”.

%% see Emilianides, C. A., 2018, 146, § 318.-

*! see in detail Emilianides, C. A., 2018, 115-123.
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“child” which in the framework of this law means a person under 18 years old and to the term
“family dispute” which means a dispute related with the institution of family and includes
among others, disputes in relation with custody (parental care) of children, child support
(maintenance), support of spouse (maintenance) or partners, property relationships of spouses
or partners but it does not include disputes regarding assignment or removal of parental care.
r) Treaties: Cyprus has ratified several relevant international treaties. Main treaties with respect to
Cypriot FL are the Convention on the Civil Aspects of International Child Abduction (Ratification)
Law 11(Il1)/1994, the Convention on the Legal Status of Children born out of Wedlock
(Ratification) Law 50/1979, the Convention on the Rights of the Child (Ratification) Law 5
(111)/2000, the European Convention on the Exercise of Children’s Rights (Ratification) Law 23
(111)/2005, the Convention on the Recovery Abroad of Maintenance (Ratification) Law 50/1978,
the Convention on Protection of Children and Cooperation in respect of Intercountry Adoption
(Ratification) Law 26(111)/1994, the Convention on Consent to Marriage, Minimum Age of
Marriage and Registration of Marriage (Ratification) Law 16(111)/2002%* and the Istanbul
Convention of the Council of Europe on the prevention and fight against domestic violence and
violence against women (Ratification) Law 14 (111)/2017)*. Of importance for both FL and SL is
the ECHR which was ratified in the internal legal order by the European Convention for the
Protection of Human Rights (Ratification) Law 39/1962,
3. Jurisprudence (Case Law): The principles of common law and equity apply in the Republic of
Cyprus. Previous decisions of the Supreme Court are binding for lower courts. That is why case law is
of great significance with regard to interpretation of legal provisions. Decisions of Courts of First
Instance act purely as guidelines and they are not binding to other courts. Decisions of the British
Courts have also a guiding role according to article 29 of the Courts of Justice Law 14/1960, as long as
there is no contrary jurisprudence or legislative provision. It is noted, that previous case law (in
general) is only binding so far as a subsequent law with different content has not been enacted.
“Having a substantially codified legal system, Cyprus applies common law principles where there is no
Cypriot legislation in force and insofar as existing Cypriot legislation is not contradicted””.
4. Principles of equity

2.1.2. Provide a short description of the main historical developments in FL in your
country.

Historical background of FL and Succession Law:

Roman and Byzantine Era: Cyprus remained for more than eight and a half centuries between 325
and 119, a province of the Byzantine Empire. Thus, Christianity was the State religion of the island,
similarly to other parts of the Byzantine Empire. The ecclesiastical courts of the Orthodox Church
applied Byzantine law and had competences over religious matters and matters of personal status,
including family and succession law matters®®.

Frankish and Ottoman Rules: The ecclesiastical courts of the Greek Orthodox Church applied, with
respect to the family and succession law affairs of members of the Orthodox Church, the so called
Hellenic law of Cyprus, which essentially consisted of a codification of Byzantine law. The period of
Ottoman rule lasted for more than 300 years, from 1571 until 1878 and marked the first appearance
of adherents of the Islamic faith in Cyprus. The Sheri law, namely the interpretation of the Qurani
law, was not only the personal law of the Muslims of Cyprus, but also the State law, thus replacing
the law of the Assizes which has been the State law during the period of Frankish and Venetian rule.

%2 25th of April 2019.

> Emilianides, C. A., 2018, 31.

** See in detail, Plevri, A., 2017, 1005-1027.
* Emilianides, C. A., 2018, 33.

*® Emilianides, C. A., 2018, 18-19.
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The ecclesiastical courts of the Greek Orthodox Church continued to be the only competent courts
with regard to the family relations of their members and continued to apply the Byzantine law?’.
British Rule?®: The system in this period could be characterized as post-Millet, in the sense that the
right of all religious communities, either Muslim or non-Muslim, to administer their religious and
family affairs without any State intervention, was recognized. The application of the canon law of the
Orthodox Church, with respect to the adjudication of the family law disputes of its members, was
also recognized and confirmed by the Administration of Justice Law 38/1935. With respect to
succession law of Christians and non-Muslims, the Wills and Succession Law 20/1895 was enacted.
Such law remained in force until 1946 when the current Wills and Succession Law was enacted and
governed the succession of non-Muslims. Law 20/1895 constituted a curious mixture of elements,
not only from English and Ottoman law but also from the Italian Civil Code and consequently the
Roman law®.

Independence: The 1960 Constitution of the Republic of Cyprus provides that Cyprus is a unitary
State, comprised of two communities: (1) The Greek community and (2) the Turkish community.
According to article 110 § 1 of the Constitution, the Autocephalous Greek Orthodox Church shall
continue to have the exclusive right of regulating and administering its own internal affairs and
property in accordance with the Holy Canons and its Charter in force for the time being®. The same
right is accorded to the Islamic religion through the Muslim religious institutions, and to the three
constitutionally recognized religious groups. All three religious groups (Maronites, Armenians and
Roman Catholics) opted to belong to the Greek Community®".

The 1989 Constitutional Amendment: The need to adjust all matters relating to personal institutions
to the commitments of the Republic of Cyprus towards international conventions led to First
Amendment of the Constitution (Law 95/1989), which amended article 111. The First Amendment
was held to be constitutional on the basis of the Cypriot doctrine of necessity. According to the
provisions of law 95/1989: (i) All matters relating to divorce, judicial separation or restitution of
conjugal rights or to family relations of the member of the Orthodox Church came under the
jurisdiction of a Family Court. In divorce cases the court is composed of the three members. (ii) All
matters relating to divorce, judicial separation or restitution of conjugal rights or to family relations
of the members of the three religious groups, came under the jurisdiction of the Family Court of the
religious groups, which eventually came into force with law 87/1994. (iii) The Constitution specifically
provides for grounds for divorce. The ground of irretrievable breakdown rendering the marital
relationship intolerable for the claimant is introduced, while the grounds of divorce, mentioned in
the Charter remain in force. The House of Representatives may establish with law any other grounds
for divorce: such new grounds for divorce were eventually established with the promulgation of law
46 (1)/1999 and then law 104 (1)/2003. (iv) All members of the Greek Community, including members
of the Greek Orthodox Church or the three religious groups may choose to perform a civil marriage.
This became possible after the promulgation of law 21/1990, which established a dual regime of civil
and religious marriage and subsequently law 104(1)/2003. (v) Matters relating to betrothal, marriage
an nullity of marriage continue to be governed by the law of the Greek Orthodox Church or the
Church of the corresponding religious group as the case may be®. After the 1989 amendment of the
Constitution, Cypriot FL has been modernized and its religious character might be said to have
diminished. However, the Church membership of the parties remains an important criterion for the
division of people for the purposes of family law. Church membership is important not only with
respect to the application of the provisions of article 11 of the Constitution but also with respect to

*” Emilianides, C. A., 2018, 19-20.

% With the signing of the Convention of Defence Alliance on 4 June 1878 in Constantinople, the period of
British rule in Cyprus officially began.

** Emilianides, C. A., 2018, 21-23.

% For Article 110 of the Constitution see Emilianides, C. A., 2014.

*! Emilianides, C. A., 2018, 23-24.

*2 Emilianides, C. A., 2018, 26-27.
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the interpretation of the Cypriot law of marriage and divorce. Thus, family matters of members of
the Greek Orthodox Church or of the three religious groups continue to be treated specifically in
article 111 of the Constitution, despite the fact that the competence with respect to such family
matters now belongs to the (State) Family Courts and not to the (religious) ecclesiastical court™.

2.1.3. What are the general principles of FL in your country?

General (core) principles of FL in Cyprus are:

a) Mandatory character of most provisions of FL which cannot be undermined by private agreements
signed between the parties nature, namely those provisions prevail any contrary private will of a
person. Private will of parties may prevail in some cases of matrimonial property disputes™*,

b) Principle of equality between spouses®®, which is constitutionally established,

c) Mutual obligation of spouses and registered partners to collaborate in the interest of the family,

d) Obligation of maintenance and assistance between the members of the family and duty to take
into account and protect the best interest of the child as regards upbringing issues,

e) Freedom to marry, which is also constitutionally established,

f) Principle of monogamy.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

The Cypriot Constitution and the Cypriot law in general does not include a specific provision giving a
single definition of the terms "family" and "family member" for the entire legal system. The term
"family" is considered an indefinite legal concept, specified in the context of the application of FL law
rules. This lack of specific legislative provision reflects the reluctance of the legislator to provide for a
binding definition of an institution that, out of its nature, is necessarily affected by the social
variations evolving over time. In section 2 of the matrimonial property of spouses Law 232/1991,%
there is definition of "relationship of spouses” which is defined as a relationship between a man and
a women founded as a result of a marriage which is recognised by the State.

Article 22 of the Constitution does not define “marriage”. Marriage is however defined in section 3 §
1 of the Marriage Law 104 (1)/2003, as the agreement between a man and a woman to unite in
marriage which is celebrated by a Registrar in accordance with the provisions of this law or by a
registered priest in accordance with the rites of the Greek Orthodox Church or the doctrines of the
three religious groups recognized by the Constitution.”

2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

A spouse is the person who has entered into marriage (religious and/or civil) recognised by the State
with another person of the opposite sex (according to section 2 of the matrimonial property of
spouses Law 232/1991°. The substantive requirements for a valid marriage® are:

* Emilianides, C. A., 2018, 27-28.

** See Kozaki v. Kozaki ( 2002) Supreme Court Judgement 1710.
% Also between parents and between children.

*® See in detail Emilianides, C. A., 2018, 145-160

*” Emilianides, C. A., 2018, 63.

% See in detail Emilianides, C. A., 2018, 145-160.
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a) sex difference; a marriage may only be celebrated between an man and a woman™

b) marriageable age, which is set at 18 years. However, in accordance with section 15 of Law 104
(1)/2003, a person might be allowed to celebrate a marriage even if he/she is below 18 years of age,
provided that he/she is over 16 years of age, there is an important ground (e.g. pregnancy) and the
persons having parental responsibility consent in writing, or there is a relevant judgment on waiving
of this requirement by a competent Family Court*

c) free will/consent, i.e. future spouses must agree by a simultaneous personal unconditional
declaration

d) capacity of understanding and appreciating act of marriage, i.e. persons who are incapable due to
mental disorder or intoxication, or brain injury r other illness, are not capable to celebrate a
marriage®

e) absence of a pre-existing civil or religious marriage which has not been dissolved®

d) absence of relationship between the future spouses either in blood or from affinity. A marriage
between parties related up to fifth degree in blood, or third degree in affinity is prohibited*".

e) absence of adoption, i.e. marriage between an adoptive parents and their kin with the adopted
child are prohibited®.

2.1.5.2. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

Three types of relationships can me distinguished and are regulated in the Cypriot legal order:

a) Civil and religious marriage between a man and a woman

b) Civil union between heterosexual or same-sex couples according to the Civil Union Law
184(1)/2015%. As mentioned before, until recently there was no legislation governing civil
partnership since Cypriot FL referred exclusively to married couples. The right to celebrate a
civil union instead of a marriage was eventually recognized by the enactment of the Civil
Union Law 184(1)/2015. The right to a civil union or partnership is recognized not only for
heterosexuals but also for homosexual couples. A civil union has the same legal validity and
consequences as if a marriage, either religious or civil has been celebrated”’, with the
exception of the right to adoption which is precluded as it was deemed to be highly
controversial®®. It should be noted, though, that the ECtHR has already recognized the right of
adoption to single homosexual parents®. Having said that, its exception from the ambit of
Law 184 (1)/2015 might well be inconsistent with the principle of non-discrimination. A civil
union presupposes the free consent of the intended partners. This is not deemed to exist, by

¥ See Marriage Law 104 (1)/2003, Emilianides, C. A., 2018, 77-87 and regarding capacity to marry in accordance
with the Charter of the Orthodox Church, 80-81.

* Emilianides, C. A., 2018, 77-79.

* Emilianides, C. A., 2018, 79 § 148.

* Emilianides, C. A., 2018, 79 § 147.

i Bigamy is a criminal offence in accordance with section 179 of the Criminal Code, Cap.154 which provides
that any person performing bigamy is subject to a five-year imprisoment.

* Emilianides, C. A., 2018, 79 § 149.

* Emilianides, C. A., 2018, 79-80 § 149.

*® See in detail Emilianides, C. A., 2018, 112-114.

Y See Emilianides, C. A., 2018, 112 § 231, Tryfonidou A., 2017, 183-213. See also V.v. Greece, Judgment of 7
November 2013- O. v. ltaly, Judgment of 9 July 2016.

* Emilianides, C. A., 2018, 112 § 231.

* E.B. v. France, Judgment of 22 January 2008.
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virtue of section 5 of Law 184(1)/2015, if any of the partners lack the capacity to conclude a
civil union, i.e., if they have not completed 18 years of age, or if they are incapable of
understanding and assessing the consequences of their actions due to a mental disorder or
unsoundness of mind or due to a brain or other disease or illness or intoxication®.

Persons intending to conclude a civil union should, by virtue of section 6 of Law 184 (1)/2015,
appear in person before the Registrar (i.e. the District Commissioner) of the district either of
them resides or if neither of them resides in the Republic, of a district of their choice, and
submit completed and signed the Civil Union Form of Table | of Law 184(1)/2015>".

c) Informal (de facto) partnership/free unions/cohabitation are not rare in Cyprus but they
remain unregulated by law. Furthermore, whereas until a few years ago cohabitation without
marriage was negligible in Cyprus, in recent years the number of persons who cohabitate
without marriage has increased. Where there is no law governing cohabitation without
marriage in Cyprus>, it is accepted that the law of equity concerning constructive trusts
applies to cohabitants™. ‘There is further no record of cohabitation rates, although it can be
presumed that their number is significantly less compared to married couples™“.

There is no single definition of civil union valid for the entire legal system.

2.1.6. What legal effects are attached to different family formations referred to in
question 2.5.?

Marriage establishes a reciprocal obligation of cohabitation for both spouses. Decisions concerning
family life are taken by mutual consent. The spouses have a mutual obligation to maintain each other
in accordance with section 3 of Law 232/1991. Each spouse is bound to contribute according to
his/her means. Such means includes not only the actual income of spouses but also their total
income potential®. In principle, the family name of each spouse does not change after marriage.
Each spouse may use (in social life) the surname of the other spouse’s or add the other spouse’s
surname to his own

The provisions concerning the legal effects of marriage apply to both personal and non-personal
relationships, including the right of succession, of registered partners in a civil union. As stated
above, a civil union has the same legal validity and consequences as if a marriage, either religious or
civil has been celebrated, with the exception of the right to adoption. Moreover, in section 3 of Law
232/1991 is provided that the spouses have, proportionally to their means, a mutual obligation for
maintenance. The same obligation exists for civil partners pursuant to section 23 of Law 184(1)/2015.
In the same framework, maintenance of other spouse is governed by sections 3-12 of the
Matrimonial Property of the Spouses Law 232/91. Identical provisions apply to the civil partners
pursuant to sections 23-32 of the Civil Union Law 184 (1)/2015%.

*% Emilianides, C. A., 2018, 112 § 232.

> Emilianides, C. A., 2018, 112 § 233.

>? Emilianides, C. A., Shaelou, S. L., 2015, § 145.

>* See in detail, Emilianides, C. A., 2018, 114 § 236, Clerides v. Stavrides [1998] 1 CLR 521 (in Greek).
>* Emilianides, C. A., Shaelou, S. L., 2015, § 145.

>> Emilianides, C. A., 2018, 146 § 318.

*® Emilianides, C. A., 2018, 146 § 318.
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2.1.7. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

Yes, currently, there 7 bills (drafts of laws) of the Ministry of Justice are on hold, pending for approval

by the House of Representatives of Cyprus. The topics of these official proposals for the reform and

modernization of FL in Cyprus®’ are the following:

a) Modernization of Article 111 of the Constitution and of issues regarding marriage and its validity

b) Establishment and regulation of divorce by consent

c) Abolishment in cases where there is an irretrievable marital breakdown due to domestic violence
of the current (pretrial) compulsory process of disclosure to the Bishop by one spouse of his/her
intention for divorce (in cases of religious weddings celebrated under the rules of Orthodox
Church)

d) Reduction of the years needed for the establishment of the ground of legal separation (as a
ground for divorce) from 3 years of separation (current provision) to 2 years

e) Enhance of prevention and combat of domestic violence, effective protection of children and
improvement of relationships between parents and children by establishing intervention and
assistance of experts (in cases required) and consultation services

f) Conducting civil marriages to appropriate and suitable venues other than the Town Hall

g) Amendment of certain provisions regarding null marriages.

2.2. Property relations.
2.2.1. List different family property regimes in your country.

Section 2 of the Contract Law, Cap. 149 provided that dower is the property given form one of the
spouses or future spouses, or from a third party, to the other spouse or future spouse, in
consideration for the performance of the marriage. Following, however, the enactment of section 3
of Law 22 (1)/1995 any contracts for dower performed after Law 22 (1)/1995 was enacted, are null
and void. Marriage settlements in the sense of prenuptial agreements between the spouses are not
valid, or at least not binding under Cypriot law™. The same is true with respect to any agreements for
the future settlement of the matrimonial property which were concluded between the spouses after
the marriage was celebrated, but prior to separation. It is only after the spouses have separated that
the claim for contribution to the increase of the matrimonial property provided in section 14 of Law
232/1991 may be enforced and thus, any marriage settlements or agreements for the distribution of
the matrimonial property which were concluded prior to the separation of the spouses, is not
binding upon the parties and shall be disregarded by the Family Court. This is because the provisions
of Law 232/1991 are of a mandatory character and cannot be undermined by private agreements
signed between the parties (presumably under duress) which either restrict or exclude the right
safeguarded under section 14 of Law 232/1991. Consequently, marriage settlements may only be
concluded after the parties have separated and not before®.

Spouses and civil partners’ property independence. Section 13 of Law 232/1991 provides that
marriage does not affect the proprietary independence of the spouse. The same provision is
provided in section 33 of the Civil Union Law 184 (1)/2015. Each spouse retains and acquires his/her
own property even after the marriage is celebrated. The spouses may acquire joint property.
However, each spouse shall in such a case have an undivided share in such property. If the marriage

>’ The author of this report had the chance to contribute in an effective way to the preparation of these official
proposals for the reform of FL in Cyprus, as a member of the Academic Committee for the reform of Cypriot FL.
*® Emilianides, C. A., 2018, 152 § 331.
*® Emilianides, C. A., 2018, 152 § 331.
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is annulled or dissolved, or if the parties have been separated, then either party may claim his/her
contribution to the increase of the property of other spouse. In particular section 14 of Law
232/1991 provides that if the property of either spouse has increased during the duration of the
marriage and the other spouse has contributed to such increase, then the other spouse may file at
matrimonial property petition before the Court and claim the part of the property which has been
increased due his/her contribution®. Such contribution is rebuttably presumed at one-third of the
increase, unless it is proven to be greater or smaller. If the spouses have acquired property from
donations, inheritance, legacies or other ex gratia cause, this is not taken into account when
calculating whether there has been increase of the property of the spouses®. It is notable that
provisions of Law 232/1991 related to contribution are replicated in sections 34-42 of the Civil Union
Law 184 (1)/2015 with regards to civil partners. Additionally, section 14 of Law 232/1991 applies only
with respect to persons who were spouses and have either divorced or separated or their marriage
has been annulled. Section 14 does not apply to persons who were engaged, or were living in a free
union, or otherwise never married. The Family Court has exclusive jurisdiction regarding claims
between the spouses for property acquired by them during the duration of their marriage. Section 15
(a) of Law 232/1991 stipulates that the claim for contribution is further subject to a three-year
limitation period. So, any petition has to be filed within three years from the dissolution or
annulment of the marriage. It is important to underline that the claim pursuant to section 14 is in
principle a contractual right and not a right in rem®. Consequently, the beneficiary spouse may claim
and be awarded monetary compensation for his/her contribution to the increase of property of the
other spouse, irrespective of whether such property is movable or immovable. In any case, by virtue
of section 14E of Law 232/1991 the Family Court may order the transfer of any property of the
defendant to the claimant’s compensation®.

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

See answer to question 2.2.1.

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

See answer to question 2.2.1. The spouses can not create a “new regime just for them®.

* Emilianides, C. A., 2018, 153 § 332.

®1 See in detail analysis of section 14 of Law 232/1991 in Emilianides, C. A., 2018, 153-157.

6 According to Cypriot case law too.

® In order to determine whether the property of the other spouse has increased or not, the crucial time is the
time of separation of the spouses. It is therefore essential that the Court decides on the basis of evidence
presented before it, when the spouses have separated as a matter of fact. It is the encrease of property and
not the property by itself that is the subject of a matrimonial property petition in accordance with section 14 of
Law 232/1991. Determining the precise time when the spouses were separated is thus of extreme significance
in order to determine the contribution, see Emilianides, C. A., 2018, 155 § 335-336.
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2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

See answers to question 2.2.1.

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

See answer to question 2.2.1. There is no public register.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

See answer to question 2.2.1. Each spouse retains, acquires and manages freely his/her own
property even after the marriage is celebrated. Accordingly each spouse is liable towards his own
creditors. The spouses may acquire joint property. However, each spouse shall in such a case have an
undivided share in such property.

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

See answer to question 2.2.1.

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

See answer to question 2.2.1. There are no special rules concerning property relationships between
spouses and civil partners with reference to their culture, tradition, religion or other characteristics.

2.3.Cross-border issues.

Before embarking to particular answers a general remark is necessary. To the best of my knowledge
it can be noticed that only rarely do Cypriot lawyers refer to the EU Regulations when handling a
case; whereas Cypriot courts appear equally reluctant to apply such EU Regulations, maybe due to
lack of familiarity with this field.

2.3.1. Is your country participating in the enhance cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

Yes, Cyprus participates in the enhanced cooperation with regard to both Regulations, i.e. both® EU
Regulation 1103/2016° and EU Regulation 1104/2016%. Cyprus belongs to the 18 EU countries®

 See https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:4353120&from=EN (4.5.2019)

and http://europa.eu/rapid/press-release IP-19-681 en.htm (4.5.2019).

& Regulation (EU) 2016/1103 implementing enhanced cooperation in the area of jurisdiction, applicable law
and the recognition and enforcement of decisions in matters of matrimonial property regimes (4.5.2019).

60 Regulation (EU) 2016/1104 implementing enhanced cooperation in the area of jurisdiction, applicable law
and the recognition and enforcement of decisions in matters of the property consequences of registered
partnerships (4.5.2019).
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who agreed on the outline revised rules on the jurisdiction, the laws that should be applied, and the
recognition and enforcement of decisions about matrimonial property regimes or property
consequences of a registered partnership arising when marriages or registered partnerships break
up, or when one partner dies.

2.3.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

The two Regulations stipulate that the applicable law applies to all assets regardless of where the
assets are located. Issues about the legal capacity of spouses, the recognition or validity of the
marriage, maintenance obligations and inheritance are not covered within the scope of the two
Regulations.

To my view, Member-States will encounter problems with the application scope of the Property
Regimes Regulations. Among other issues that are likely to arise in this respect, the most
distinguishing is the determination of matters falling within said application scope instead of the
Succession Regulation’s application scope.

Residence is the principal connecting factor in family law legislation in Cyprus. It was further held
that the term residence generally means actual physical presence in particular place with a degree of
permanence; temporary sojourn or casual presence in transit, even for a substantial time, does not
amount to residence®. The term “habitual residence” has also been considered by the Supreme
Court of Cyprus for the purposes of the Hague Convention on the Civil Aspects of International Child
Abduction (Ratification) Law 11 (l11)/1994.

Moreover, regarding the legal qualification of particular concepts, the legal notion of "marriage", it is
to be defined by the national laws of the Member States (Regulation on matrimonial property
regimes, Preamble n. 17). Having said that, it is likely for Cypriot courts to adapt the notion of
"marriage" as such notion is understood in the sense of substantive Cypriot FL, in which marriage is
construed in this context as any contract between two individuals (man and woman) that results in
the union of the couple on a potentially lifelong basis. In this framework, it seems likely that same-
sex marriages and polygamous liaisons shall not be deemed to fall under the above notion.
Furthermore, based on the definitions of the Property Regimes Regulations, it may be argued that
the legal concepts "matrimonial property agreement" (article 3 § 1 of EU Regulation on Property
Consequences of Registered Partnerships) and "partnership property agreement"® (article 3 § 1 of EU
Regulation on Matrimonial Property Regimes) are to be autonomously construed. In this case, it is
likely that Cypriot courts applying the Regulations shall presumably take into consideration relative
CJEU judgments on the interpretation of said legal concepts.

2.3.3. Are you expecting any problems with the application of the rules on jurisdiction?

From a general point of view, Member States are expected to encounter problems with the
application of the rules of jurisdiction included in the Property Regimes Regulations. These
Regulations have definitely departed from the Brussels | Regime, by virtue of which a true system of
international jurisdiction for civil and commercial matters was established. The jurisdictional bases
included in both Regulations seem to have generally followed those of the Succession Regulation,

" The 18 EU countries participating in the enhanced cooperation are Belgium, Bulgaria, Cyprus, Czechia,
Germany, Greece, Spain, France, Croatia, Italy, Luxembourg, Malta, Netherlands, Austria, Portugal, Slovenia,
Finland and Sweden, as authorised by Council Decision (EU) 2016/954, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:32016D0954 (4.5.2019). Other countries are free to join at any time after the
regulation is adopted.

% See more in Emilianides, C. A., 2018, 55 § 91.
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while they also resemble to a certain extent EU Regulation 2201/2003 (concerning jurisdiction and
the recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility).

Moreover, reference may already be made to the application of the general rule included in both
Regulations, pursuant to which where a court of a member State is seized in matters of the
succession of a spouse or a civil partner (respectively) under the Succession Regulation, the courts of
that State shall have jurisdiction to rule on matters of the matrimonial property regime/ on the
property consequences the civil union (respectively), which arise in connection to such succession
case. Among various interpretation issues that may arise in the future, an important one would be
the determination of the court that has been "seized", i.e. whether a cumulative application of the
jurisdictional rules of the Succession Regulation is necessary and whether and under what
circumstances the evident aim of this provision, i.e. concentration of disputes, may be used as an
interpretation principle by the courts.

In the same vein, it may be predicted that the construction of the jurisdictional bases such as articles
6 of 7 of each of the Property Regime Regulations may follow potential prior construction of articles
10 and 11 of the Succession Regulation.

Last but not least, it may be estimated that article 9 of the Regulation on matrimonial property
regimes (namely Regulation 2016/1103) which stipulates that, by way of exception if a court of the
Member State that has jurisdiction pursuant to Article 4, 6, 7 or 8 holds that, under its private
international law, the marriage in question is not recognised for the purposes of matrimonial
property regime proceedings, it may decline jurisdiction. Cypriot courts may therefore decline
jurisdiction in case, for instance, of a polygamous union or a same sex marriage.

2.3.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

When it comes to matrimonial property disputes in Cyprus, the application of foreign law is not
possible and no choice of law is allowed; the law of the forum should always be applied’. Having said
that, choice of the applicable law is a novelty in this respect.

2.3.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

It is notable that both Regulations have followed the twofold system of enforceability of the initial
Brussels | Regulation (EC Regulation n. 44/2001) with regard to enforceability and enforcement, with
slightly minor differences. This means that the abolition of exequatur has not been envisaged in
these Regulations. Finally, it is likely that Cypriot public policy may interfere at the stage of
recognition (and assuming that following issues have not been resolved already at the legal
qualification stage) in cases of foreign same-sex marriages, of polygamous liaisons and/or of unequal
allocation of assets between spouses based on their sex et alia.

2.3.6. Are there any national rules on international jurisdiction and applicable (besides
the Regulations) concerning the succession in your country?

As an introductory remark it has to be noted that while a high degree of harmonisation has been
achieved via EU private international law instruments or conventions governing certain conflict of
law issues, Cypriot private international law retains its distinctive common law nature’. English

7% See Emilianides, C. A., Shaelou, S. L., 2015, § 169.
& Emilianides, C. A., Shaelou, S. L., 2015, § 11. Cyprus, similarly to common law jurisdictions, attaches less
weight to doctrine, than civil law jurisdictions do, see Emilianides, C. A., Shaelou, S. L., 2015, § 21.
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common law is applicable where there is no specific Cypriot statutory provision or a case decided by
Cypriot courts on point. Although, in Cyprus there is no comprehensive domestic legislation with
regards to private international law, several domestic laws include provisions pertaining to private
international law’%.

In any case, the most important source of Cypriot private international law today is EU law. The
supremacy of EU Law is enshrined in article 1A of the Constitution of the Republic of Cyprus.

Other than EU law, the common law governs private international law issues, wherever there is a
gap, unless a statute of the Cypriot House of Representatives expressly governs that issue.

From 1960 onwards, Cyprus has ratified the majority of international treaties governing private
international law issues, which constitutes another important course of Cypriot private international
law’®. Under article 169 of the Cypriot Constitution, treaties take precedence over domestic law,
provided they are ratified by law and they are published in the Official Gazette of the Republic’.
Cyprus has signed and ratified a number of multilateral agreements regarding private international
law, inter alia: the Statute of the Hague Conference on Private International Law and its
Amendments (Law 178/1986).

Furthermore, Cyprus has adopted several multilateral treaties in the field of family and succession
law. These include: the Convention on the establishment of a Scheme of Registration of Wills (Law
64/1974), the Convention Providing a Uniform Law on the Form of a International Will (Law
22/1980), the European Convention on the Legal Status of Children born out of Wedlock (Law
50/1979), the European Convention on Recognition and Enforcement of Decisions concerning
Custody of Children (Law 36/1986), the Convention on the Civil Aspects of International Child
Abduction (Law 11 (I11)/1994), the Convention Protection of Children and Co-operation in respect of
Intercountry Adoption (Law 26 (l11)/1994), the Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for
the Protection of Children (Law 24(111)/2004, the Convention on the Recognition of Divorces and Legal
Separations (Law 63/1982) and Convention on the Recovery Abroad of Maintenance (Law
50/1978)". In addition, Cyprus has signed and ratified a number of bilateral agreements regulating
various aspects of private international law.

Cypriot law has traditionally adhered to the common law concept of domicile for the purposes or
private international law. Domicile had traditionally been the most important connecting factor of
Cypriot private international law. The influence of EU law instruments in the field of private
international law has, however, gradually limited the significance of domicile as a connecting factor’®.
Domicile remains to date of significant importance in Cypriot succession law; Cap. 195 being the only
legal instrument which contains explicit rules governing the application of domicile as connecting
factor. However, the Brussels IV will further restrict the scope of application of domicile. The notion
of domicile is a rather complicated one. It has been accepted that domicile is a legal and not a factual
notion. Residence and domicile are distinct from each other; domicile is the permanent home of a
person, and not simply the place of permanent residence. Section of Cap.195 provides that there are
two general categories of domicile; the domicile of origin and the domicile of choice. Every person
has either a domicile of origin or a domicile of choice at any given time; however, no person may
have more than one domicile in accordance with Section 13 of Cap.195”’.

Moreover, a person acquires a domicile of origin at the time he/she is born. Sec.7 of Cap. 195
provides that a child born in wedlock during the lifetime of his father, has the domicile that his father
had at the time of birth. If the child was born out of wedlock or after the death of his father, his
domicile is the domicile that his mother had at the time of birth. Cap. 195 does not provide for the

72 Emilianides, C. A., Shaelou, S. L., 2015, § 17.
7 See Emilianides, C. A., Shaelou, S. L., 2015, § 12, § 16.
* Emilianides, C. A., Shaelou, S. L., 2015, § 18.
> Emilianides, C. A., Shaelou, S. L., 2015, § 19.
’® Emilianides, C. A., Shaelou, S. L., 2015, § 24.
7 Emilianides, C. A., Shaelou, S. L., 2015, § 24.
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case where the parents of a child are not known; it is submitted that in such a case the domicile of
the child should be the domicile of the place where the child was found. Domicile is thus related to
the parental domicile at the time of birth; not with the country of birth or citizenship of the child. A
domicile of origin has an enduring character and is maintained until, and if, a domicile of choice is
acquired’®. Sec.10 of Cap.195 provides that the domicile of origin is retained until a domicile of
choice is acquired, which implies, that contrary to the position of common law, the domicile of origin
of minors is not altered whenever their parents change their domicile. Thus, domicile of origin is set
at birth and may not be changed before the person completes 18 years of age and acquires by
his/her own actions a domicile of choice’. Contrary to the position in common law, in Cyprus, each
person irrespective of sex, may acquire a domicile of choice or retain the domicile of origin. Marriage
might be a factor to be taken into consideration by the court, but is not necessarily the crucial factor.
The term “habitual residence” is gradually becoming the most important connecting factor in Cypriot
private international law, because of its adoption in several significant EU law instruments®.

The main legislation with respect to both substantive succession law and private international
succession law is the Wills and Succession Law, Cap.195. The administration of estates is governed by
Cap.189%.

When it comes to the succession law in Cyprus, the connecting factor in succession law cases, until
the introduction of Regulation 650/2012, was “domicile”®*. “Domicile is the permanent home of a
person and not simply the place of permanent residence”®*. Domicile still remains relevant for deaths
which occurred prior to 17 August 2015. Section 6 of the Wills and Succession Law, Cap.195 provides
that there are two general categories of domicile; the domicile of origin and the domicile of choice.
No person may have more than one domicile in accordance with section 13 of Cap.195%.

With regards to the succession of persons who died until 16 August 2015, Cap.195 shall apply only if
such persons had immovable property located in the Republic, or were domiciled in the Republic of
Cyprus at the time of their death®. If the deceased was domiciled in Cyprus at the time of death,
then Cypriot Law governs the succession to the movable property of the deceased, both in Cyprus
and abroad, as well as the succession to the immovable property of the deceased which was situated
in Cyprus; immovable property of the deceased which was situated outside Cyprus in not governed
by Cypriot law, but is governed by the lex situs, namely the law of the land where such property is
situated®.

On the contrary, in case the deceased was domiciled outside Cyprus, then Cypriot law governs only
the succession to the immovable property of such person situated in Cyprus; the immovable
property of such person situated outside Cyprus is governed by the lex situs®’. Furthermore,
regarding the movable property of such a person, a distinction has to be made on the basis of the
place where the deceased actually died. More specifically, if the deceased died in Cyprus, then
section 12 of Cap. 195 provides that the movable property of such a person is to be governed by the
law of the deceased’s domicile at the time of death. If the deceased died outside Cyprus and did not
have Cypriot domicile, then the relevant rules of Private International Law shall apply®. In case
Cypriot law applies in accordance with the above, Cap. 195 will determine both the formal and

’® Emilianides, C. A., Shaelou, S. L., 2015, § 25.

7> Emilianides, C. A., Shaelou, S. L., 2015, § 32.

% See in detail Emilianides, C. A., Shaelou, S. L., 2015, § 36-39.

* Emilianides, C. A., Shaelou, S. L., 2015, §180.

8 For the complicated legal notion of “domicile”, see more in Emilianides, C. A., 2018, 57 § 95.

® Emilianides, C. A., 2018, 57 § 95.

¥ |f the domicile of choice is abandoned, without acquiring a new domicile, then the domicile of origin revives.
If there is no sufficient evidence that a person has acquired a domicile of choice, he/she shall be presumed as
maintaining his/her domicile or origin.

% Emilianides, C. A., 2018, 161 § 351.

% Emilianides, C. A., 2018, 161-162 § 351.

¥ Emilianides, C. A., 2018, 162 § 352.

88 Emilianides, C. A., 2018, 162 § 352 and more extensively Emilianides, C. A., 2015, §181-188.
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substantial validity of a will and succession in cases of intestacy and Cypriot courts will enjoy
jurisdiction with respect to movable property situated both in Cyprus and abroad, as well as with
respect to immovable property situated in Cyprus®. Immovable property situated outside Cyprus is
not to be taken into consideration for the determination of the shares of the heirs or the disposable
portion, even if the deceased was domiciled in Cyprus®.

Regarding the succession of persons who died after 17 August 2015, the rules of Cypriot private
international law are harmonized with Regulation 650/2012 of the European Parliament and of the
Council of 4 July 2012°" on jurisdiction, applicable law, recognition and enforcement of decisions and
acceptance and enforcement of authentic instruments in matters of succession and on the creation
of a European Certificate of Succession®. As it is well known, Regulation 650/2012 provides for a
system of unity of succession, whereby a single law, mainly the law where the deceased had his
habitual residence, shall govern the succession to the whole of the estate of the deceased,
irrespective of whether such refers to movables or immovable property®. As it is noted regarding
Regulation 650/2012: “Thus, the notion of habitual residence has replaced the notion of domicile as
far as movable property is concerned, and the lex situs as far as immovable property is concerned; a
single law, that of the habitual residence of the deceased at the time of death shall govern the entire
state of the deceased, either movable or immovable, either in Cyprus or outside of Cyprus. An escape
clause stipulates that where by way of exception it is clear from all the circumstances of the case that
at the time of death, the deceased was manifestly more closely connected with a State other than the
State of the habitual residence; the law applicable to the succession shall be the law of the other
State. Regulation 650/2012 further enables the deceased to organize his succession in advance and
choose the lex successionis, by providing that a person may choose the law of the State whose
nationality he possesses at the time of making the choice or at the time of death, as the law to govern
his succession as a whole. A person possessing multiple nationalities may choose the law of any of the
States whose nationality he possesses at the time of making the choice or at the time of death. Such
right of the deceased person to choose the applicable law is a novel one, since the existing Cypriot
legislation does not provide for such a possibility””.

When it comes to matrimonial property, Family Courts shall exercise their international jurisdiction
as long as either the parties resides in Cyprus for a continuous period of over three months.
Furthermore, by virtue of Section 11 (3) of Law 23/1990, as amended by Law 63 (1)/2006, the Family
Courts shall have jurisdiction even if neither party resides in Cyprus, so long as there is any movable
or immovable property which was acquired at any time after the conclusion of the marriage by either
spouse, or even before the marriage but so long as it was acquired in anticipation of such marriage.
This paradoxical provision effectively vests the Cypriot Family Courts with unlimited international
jurisdiction over any matrimonial dispute®. This provision becomes more problematic, if it is
considered that the approach chosen by Cypriot law with respect to applicable law is to always apply
the law of the forum to the matrimonial property dispute by virtue of section 14 of the Family Courts
Law 23/1990. Accordingly, the application of a foreign law is not possible in matrimonial property
disputes and no choice of law is allowed; the law of the forum should always be applied®.
Additionally, section 14 of the Family Courts Law 23/1990 provides that whenever the Cypriot Family
Courts have jurisdiction with respect to maintenance proceedings, they shall always apply Cypriot
domestic law. Accordingly, the application of a foreign law is not possible in maintenance

¥ Emilianides, C. A., 2018, 162 § 353.

% Emilianides, C. A., 2018, 162 § 353.

L “This is undeniably a major development for the Cypriot legal system®, Emilianides, C. A., 2018, 162 § 354.
%2 Emilianides, C. A., 2018, 162 § 354.

3 Emilianides, C. A., 2018, 162 § 354 and more extensively Emilianides, C. A., 2015, §189.

** Emilianides, C. A., 2018, 162-163 § 355 and Emilianides, C. A., 2015, § 189-190.

% Emilianides, C. A., 2015, § 169.

*® Emilianides, C. A., 2015, § 169.
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proceedings and no choice of law is allowed as the law of the forum should always be the applicable
law”.

In Cypriot law there is lack of rules about international jurisdiction. This lack of rules about
international jurisdiction implies that Cypriot courts may exercise jurisdiction so far as they have local
jurisdiction and provided that the defendant has been properly served with a writ of summons
commencing an action®®. As mentioned before, the Cypriot traditional rules governing international
jurisdiction are extremely wide. In order to restrict the international jurisdiction of Cypriot courts, the
principles of forum non conveniens have been consistently applied in Cyprus. It is therefore accepted
that the Cypriot courts have discretion to stay in action, whenever it is considered that the forum
selected is not an appropriate one®. Of course, jurisdiction of a Cypriot court may be based in the

provisions of Brussels | Regulation®.

3. Succession law

3.1.General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

Legislation governing SL was enacted prior to Independence. The main legislation with respect to
both substantive succession law and private international succession law is the Wills and Succession
Law, Cap.195 which was has been modified twice with Laws 100/1989 and 75/1990'. The
administration of estates is governed by Cap.189'% and Administration of Estates Regulation of 1955.
With regards to succession law the most important EU Regulation is Regulation 650/2012 of the
European Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and
enforcement of decisions, and acceptance and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession®.

Cyprus has not signed the Form of Testamentary Dispositions Convention. It has signed, however, the
Basel Convention on 27" June 1974 and ratified it on 20" January 1975 by Law 64/1974' the
Washington Convention on the form of international wills (Law 22/1980) and various bilateral

agreements with other countries.

3.1.2. Provide a short description of the main historical developments in SL in your
country.

Legislation governing SL was enacted prior to Independence. The main legislation with respect to
both substantive succession law and private international succession law is the Wills and Succession
Law, Cap.195 which was has been modified twice with Laws 100/1989 and 75/1990.
See also answer to question 2.1.2 (Historical background of FL and Succession Law).

*” Emilianides, C. A., 2015, § 173.

% Emilianides, C. A., Shaelou, S. L., 2015, § 203.

% Emilianides, C. A., Shaelou, S. L., 2015, § 207 and in detail § 203-206 on local jurisdiction, service of writ out
of jurisdiction and submission to the jurisdiction.

1% Emilianides, C. A., Shaelou, S. L., 2015, § 210.

Last amendment by Law 96(1)/2015.

Emilianides, C. A., Shaelou, S. L., 2015, §180.

Emilianides, C. A., 2018, 30.

Emilianides, C. A., Shaelou, S. L., 2015, §197.
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3.1.3. What are the general principles of succession in your country?

In the fundamental principles of Cypriot succession law shall be included:

a) Succession may occur in three ways: by will, by law and both will and the law

b) Every person is capable of inheriting, except in those cases where the potential heir has been
declared unworthy'®

c) The principle of universal succession

d) The application of intestate succession by operation of law if the deceased dies intestate

e) The free unilateral disposition mortis causa

f)  The provision of a compulsory statutory share for statutory heirs.

g) The provisions on four classes of kinship, set out in the First Schedule of Cap.195.

h)  The provision that a posthumous child born alive shall have the same right of succession as if
he/she had been born before the death of the deceased (section 15 of Cap.195). It is has to
been proven that the child had already been conceived before the death of the person to be
succeeded.

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

Any person may, in accordance with section 9 section 1 of the Administration of Estates Law, Cap.
189 deposit his/her will to the Registry of a District Court. The will should be delivered personally by
the testator in a closed envelope which is sealed by the Registar in accordance with Regulation 3 of
the Administration of Estates Regulation of 1955. It is also possible to keep a will at home or hand it
over to an advocate for safekeeping. There are three ways of revoking a will. These are provided
exhaustively in section 37 of Cap. 195'. An application by the executor of the will or the
administrator has to be made as soon as possible after the death of the deceased, either personally
or through a lawyer in accordance with Form 1 of Annex A of the 1955 Regulations. Moreover,
section 4 of Cap.189 provides that a Probate Registrar shall send to the principal probate registry,
that is, the Supreme Court Registry, a notice of every application made in the registry for a grant as
soon after such application has been made, no grant shall be made by the Probate Registrar until
he/she has received a certificate from the principal probate registry stating that no other applications
appear to have been made in respect of the estate of the testator or intestate'”. An interested
person may object to the grant by filing a caveat to the Probate Registrar; the caveat is essentially a
written notice to the Court that is should not allow any further proceedings regarding the estate of
the deceased, without first notifying the person who files the caveat'®. Probate actions, namely
actions for the grant of probate of letters of administration of the estate of the deceased, or for the
revocation of such grant or for a decree pronouncing for or against the validity of a purported will,
are governed by special procedural rules'®. See also answer in question 3.2.5.

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

Under the provisions of Cypriot law, death may be proven before a court by any evidentiary means.
Section 20 of the Population Registry Law 141(1)/2002 provides that the death of any person who

1% On the basis of the provisions of section 17 of Cap.195. See Emilianides, C. A., 2018, 167 § 365.

See in detail Emilianides, C. A., 2018, 189-192 § 422-431.
Emilianides, C. A., 2018, 205 § 462.
Emilianides, C. A., 2018, 208 § 471.
Emilianides, C. A., 2018, 209 § 472.
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dies in Cyprus is registered by the Registrar of the District where the death occurred™®. Moreover,

the provisions of the Wills and Succession Law, Cap.195 govern the succession of natural persons
(since legal persons may not anyway be the subject of succession and inheritance)**".

In the framework of Cypriot succession law, succession may occur in accordance with section 4 of the
Wills and Succession Law. Cap.195, in the following three ways:

«(1) By will: Deceased persons have in principle the right to choose their heirs by making a will before
their death. However, such right is a limited one; whenever the testator had died living close relatives
(children, grandchildren, parents or spouse) a statutory portion is reserved for the statutory heirs, as
opposed to testament heirs. The aim of the legislator for introducing such restrictions to the right of
the testator to choose his/her own heirs is to safe-guard that the spouse and next-of-kin of the
deceased will inherit a fair portion of the deceased'’s estate.

(2) By law: a deceased may die intestate, without making a valid will. In such a case, the provisions of
the Wills and Succession Law, Cap. 195 govern the distribution of the deceased'’s estate.

(3) By both will and the Law: As already mentioned under (1) above, the testamentary right is not
absolute. Thus, there are cases where the estate of the deceased, despite the deceased’s intentions,
will be governed partly by the contents of the will (insofar as the disposable portion is concerned) and
partly by the provisions of Cap. 195 (insofar as the statutory portion is concerned). Such a case may
also occur whenever the testator has not provided in the will for the distribution of the entire estate,
but only for part of the estate in which case there is undisposed portion of the estate”.

Whenever a person dies intestate, or to the extent that the deceased’s right to dispose by will is
restricted because of the existence of statutory heirs, the estate shall be distributed to the heirs in
accordance with the provisions of Cap.195. If there is a surviving spouse, then the share of the
surviving spouse shall first be distributed and the remaining part of estate shall be distributed to the
persons of kin of the deceased. There are four classes of kinship, set out in the First Schedule of
Cap.195; persons of one class shall exclude persons of a subsequent class from succeeding to the
estate of the deceased person''”. The heirs are always determined at the time of death. If there is no
person of kin to the sixth degree, the undisposed portion of the estate becomes the property of the
Republic of Cyprus.

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?
If there is no person of kin to deceased within the sixth degree of kindred living at his/her death,
then the deceased is considered to have died without heirs and any undisposed portion of the estate

becomes the property of the Republic of Cyprus.

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

There are no special rules concerning succession with reference to the deceased’s or the heir’s
culture, tradition, religion or other characteristics.

10 Emilianides, C. A., 2018, 164 § 356.

Emilianides, C. A., 2018, 170 § 375.
Emilianides, C. A., 2018, 170 § 375.
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3.2.Intestate succession.

3.1.3. Are men and women equal in succession? Are domestic and foreign nationals equal in
succession? Are decedent’s children born in or out of wedlock equal in succession? Are
adopted children equal in succession? Is a child conceived conceived but not yet born at
the time of entry of succession capable of inheriting? Are spouses and extra-marital
(registered and unregistered) partners equal in succession? Are homosexual couples
(married, registered and unregistered) equal in succession?

Men and women, domestic and foreign nationals, children born in wedlock, recognized children born
out of wedlock and adopted children, including children conceived but yet unborn at the time of
entry of succession, as well as spouses and same sex and opposite sex registered partners are equal
in succession.

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Legal entities are capable of inheriting in case of testamentary succession. It has to be noted though
that article 3 of Chap. 195 states: "In case of death of a person, their estate shall be transferred as a
whole to one or more persons". So the law does not specify whether the heir is a natural person or a
legal person.

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Every person is capable of inheriting, except in those cases where the potential heir has been
declared unworthy. Section 17 of Cap.195 provides exhaustively for the circumstances under which a
person may be declared as unworthy to succeed. The justification for declaring a person as unworthy
is that nobody should prosper from illegal acts. Section 17 of Cap.195 provides for seven specific
grounds on the basis of which a person may be declared as unworthy to succeed. The common

characteristic of all grounds is the existence of an illegal or unjust action of the unworthy heir'*.

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

Whenever a person dies intestate, or to the extent that the deceased’s right to dispose by will is
restricted because of the existence of statutory heirs, the estate shall be distributed to the heirs in
accordance with the provisions of Cap.195. If there is a surviving spouse, then the share of the
surviving spouse shall first be distributed and the remaining part of estate shall be distributed to the
persons of kin of the deceased. There are four classes of kinship, set out in the First Schedule of
Cap.195; persons of one class shall exclude persons of a subsequent class from succeeding to the
estate of the deceased person''®. The heirs are always determined at the time of death. If there is no
person of kin to the sixth degree, the undisposed portion of the estate becomes the property of the
Republic of Cyprus.

Where a person died living a wife or husband, such surviving spouse shall be entitled to a share in the
statutory portion and in the undisposed portion of the estate''*. Regarding the share of the surviving

3 Emilianides, C. A., 2018, 168-170 § 368-374.

Emilianides, C. A., 2018, 170 § 375.
See more in Emilianides, C. A., 2018, 171-174 §§ 376-383.
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spouse is always entitled to a share in the statutory portion and in the undisposed portion of the
estate; thus, the surviving spouse is entitled to a share irrespective of whether the deceased had
made a valid will or not. The share of the surviving spouse is determined on the basis of the existence
of other heirs, and in accordance with section 44 of Cap.195116.

The provisions on four classes of kinship, set out in the First Schedule of Cap.195. Persons of one
class shall exclude persons of a subsequent class from succeeding to the estate of the deceased
person'’’. The heirs are always determined at the time of death. If there is no person of kin to the
sixth degree, the undisposed portion of the estate becomes the property of the Republic of

118

Cyprus™.

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

The heirs are not personally liable for any of the debts of the estate™.

The rights and liabilities to the estate of the deceased, including the statutory portion of the
undisposed portion and the undisposed portion, shall be deemed to have been vested in the
personal representative of the deceased from the date on which the deceased died, in accordance
with section 25 of the Administration of Estates Law, Cap.189. Thus, the estate of the deceased is not
directly acquired by the heirs or the legatees; such heirs or legatees shall only acquire their share
when the deceased’s property has been distributed by the administrator or executor in accordance
with the provisions of Cap. 189'%. The personal representatives shall represent the estate of the
deceased for the purposes of legal proceedings, either as plaintiffs or as defendants; neither the
heirs of the deceased nor the deceased’s creditors may file an action or represent the estate in any
legal proceedings. Any legal proceedings against the estate of the deceased should be against the
administrator or the executor, as the case may be, of the estate of the deceased and not against the
heirs, or legatees of the deceased**.

In case a person dies intestate, the District Court shall authorize one or more persons to administer
his/her estate by providing them with “letters of administration”, which constitutes a written
authority to administer the estate of the deceased. If the deceased had made a will, such shall have
effect, in accordance with section 14 of the Cap.189, only after it has been proved. If the testator has
appointed in his/her will another person to act as executor of his/her will, the Court may grant
administration of the estate of the deceased to such person by granting a probate. In case the
testator has not appointed an executor or where the appointed executor has renounced probate or
has become incapable, the Court may grant to an administrator the right of “administration with will
annexed”***. Applications for grants of probate or letters of administration are made, in accordance
with Regulation 9 of the 1955 Regulations, before the Registry of the District Court in the jurisdiction
of which the deceased permanently or habitually resided at the time of death, and if no such place of
residence may be established or if the deceased has no such place of residence in Cyprus, the
Registry of the District Court of Nicosia.

Furthermore, an application by the executor or the administrator has to be made as soon as possible
after the death of the deceased, either personally or through a lawyer in accordance with Form 1 of

124

Annex A of the 1955 Regulations™".

18 gee Emilianides, C. A., 2018, 172 § 380 and on the kindred of first, second, third and fourth classes in 174-

177, §§ 384-393.
" Emilianides, C. A., 2018, 164 § 356.
8 Emilianides, C. A., 2018, 170 § 375.
"Emilianides, C. A., 2018, 212 § 480.
2% Emilianides, C. A., 2018, 204 § 459.
Emilianides, C. A., 2018, 204 § 459.
Emilianides, C. A., 2018, 204 § 460.
Emilianides, C. A., 2018, 204 § 460.
Emilianides, C. A., 2018, 204 § 461.
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3.2.6. What is the manner of renouncing the succession rights?

“Where the estate vests in and devolves upon a heir, such heir may unconditionally renounce the
estate at any time, in accordance with section 51 of Cap.189, within three months from the time
when he/she first became aware of the death of the deceased and of the fact that he/she is an heir to
such deceased. If an heir has renounced the estate after the lapse of the three-month period, such
renunciation is invalid. Renunciation may be effected by filing with the Registry of the Court a
declaration. An heir who has renounced the estate shall incur no liability in respect of the debts of the
deceased and shall receive no benefit from the estate of such deceased. Section 51 section 3 of
Cap.189 further provides that any renunciation which is made by an heir with the object of defeating
the rights of any of his/her creditors may be set aside by the Court on the application of any creditor
and upon proof of such object; the above provision refers to the creditors of the heir and not to the
creditor of the estate, since the heirs are not personally liable for any of the debts of the estate”'*.

3.3.Disposition of property upon death.
3.3.1. Testate succession.
3.3.1.1. Explain the conditions for testate succession.

When it comes to capacity to make a will, any person, who is over 18 years of age and is of sound
mind, has the capacity to make a valid will, in accordance with section 22 of Cap.195. Consequently,
minors or persons of unsound mind may not make a valid will**®. The definition of a will is provided in
section 2 of Cap.195 “as the legal declaration in writing of the intentions of a testator with respect to
the disposal of his/her movable or immovable property after his/her death and includes codicil”*’.

As far as the requirements for making a valid will, in accordance with section 23 of the Cap.195, no
will shall be valid unless it is in writing and executed in a specific manner provided for in section 23.
Oral wills are thus not permitted in Cyprus. However, there are no restrictions with respect to the
material of the language used in order to write the will; the will may be hand written, typed and may
be written in Greek or any other language'®®. Furthermore, it is necessary to write upon the will that
it is such. Section 23 introduces four requirements for making a valid will; such requirements are
mandatory and consequently any will not conforming to such requirements shall be invalid.
However, Law 96 (1)/2015 has amended Cap.195 so as to provide for the discretion of the court in
some cases in some cases to waive any of the four requirements for marking a valid will**®. The first
requirement is that he will is signed at the foot or end thereof by the testator or by some other
person on his/her behalf, in his/her presence and by his/her direction.

In the framework of Cypriot case law on succession law, it has been held that joint wills, while rare,
are lawful™°. A joint will is a single document executed by more than one person, who are typically
husband and wife, which has effect in relation to such signatory’s property upon his/her death.
Revocation of a will is possible with three ways which are provided exhaustively in section 37 of
Cap.195.

' Emilianides, C. A., 2018, 212 § 480.

"% Emilianides, C. A., 2018, 182 § 404,

127 Emilianides, C. A., 2018, 182 § 404: ‘...codicil is defined as an instrument in writing made in relation to a will
explaining, adding to, altering or revoking in whole or in part its disposition and it shall be considered as
forming an amendment or additional part of the will”.

2% Emilianides, C. A., 2018, 184 § 410.

Emilianides, C. A., 2018, 184 § 410.

Emilianides, C. A., 2018, 189§ 421.
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Moreover, the right of a person to dispose of his/her property by will is not absolute. In accordance
with section 41 of Cap. 195 such right is qualified to the disposal of the disposable portion of the
estate, namely the portion of the estate that a person is legally allowed to dispose by will**!. Section
41 of Cap.195 provides for three distinct cases for determining the disposable portion. The share of
the estate which a person can dispose by will (testator) varies and depends on a) if the testator died
leaving a spouse and a child, or a spouse and a descendant of a child, or no spouse but a child or a
descendant, b) if the testator died leaving a spouse or a father or a mother, but no child nor
descendant and c) if the testator died leaving neither spouse, nor child, nor descendant, nor a father,
nor a mother. In last case (case c), the disposable portion shall be the whole of the estate.

3.3.1.2. Who has the testamentary capacity?

Any person, who is over 18 years of age and is of sound mind, has the capacity to make a valid will, in
accordance with section 22 of Cap.195. Consequently, minors or persons of unsound mind may not
make a valid will'*%,

3.3.1.3. What are the conditions and permissible contents of the will?

The right of a person to dispose of his/her property by will is not absolute. In accordance with section
41 of Cap. 195 such right is qualified to the disposal of the disposable portion of the estate, namely
the portion of the estate that a person is legally allowed to dispose by will**. Section 41 of Cap.195
provides for three distinct cases for determining the disposable portion. The share of the estate
which a person can dispose by will (testator) varies and depends on a) if the testator died leaving a
spouse and a child, or a spouse and a descendant of a child, or no spouse but a child or a descendant,
b) if the testator died leaving a spouse or a father or a mother, but no child nor descendant and c) if
the testator died leaving neither spouse, nor child, nor descendant, nor a father, nor a mother. In last
case (case c), the disposable portion shall be the whole of the estate.

3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

In order a will to be valid it has to be in writing and executed in a specific manner, as it is provided in
section 23 of Cap.195. Oral wills are not permitted in Cyprus. However, there are no restrictions with
respect to the material of the language used in order to write the will; the will may be hand written,
typed and may be written in Greek or any other language™”. Furthermore, it is necessary to write
upon the will that it is such. Section 23 introduces four requirements for making a valid will; such
requirements are mandatory and consequently any will not conforming to such requirements shall
be invalid. However, Law 96 (1)/2015 has amended Cap.195 so as to provide for the discretion of the
court in some cases in some cases to waive any of the four requirements for marking a valid will**.
The first requirement is that the will is signed at the foot or end thereof by the testator or by some
other person on his/her behalf, in his/her presence and by his/her direction. Additionally, it has been
held that joint wills, while rare, are lawful**°. A joint will is a single document executed by more than
one person, who are typically husband and wife, which has effect in relation to such signatory’s
property upon his/her death.

B! Emilianides, C. A., 2018, 195 § 439.
32 Emilianides, C. A., 2018, 182 § 404.
Emilianides, C. A., 2018, 195 § 439.
Emilianides, C. A., 2018, 184 § 410.
Emilianides, C. A., 2018, 184 § 410.
Emilianides, C. A., 2018, 189§ 421.

133
134
135
136

116



Family Property and Succession in EU Member States National Reports on the Collected Data

In Cyprus there are no notaries. Under Cypriot succession law, wills are not divided into public and
private.

In any case, applications for grants of probate or letters of administration are made, in accordance
with Regulation 9 of the 1955 Regulations, before the Registry of the District Court in the jurisdiction
of which the deceased permanently or habitually resided at the time of death, and if no such place of
residence may be established or if the deceased has no such place of residence in Cyprus, the
Registry of the District Court of Nicosia®®’. Furthermore, an application by the executor or the
administrator has to be made as soon as possible after the death of the deceased, either personally

or through a lawyer in accordance with Form 1 of Annex A of the 1955 Regulationsm.

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

Any person may, in accordance with section 9 section 1 of the Administration of Estates Law, Cap.
189 deposit his/her will to the Registry of a District Court. The will should be delivered personally by
the testator in a closed envelope which is sealed by the Registrar in accordance with Regulation 3 of
the Administration of Estates Regulation of 1955'*. In accordance with Regulation 4 of the 1955
Regulations, the testator has to sign the envelop in the presence of the Registrar. The Registrar then
files the deposited will and informs accordingly the Chief Registrar of the Supreme Court who is also
the Chief Registrar with respect to deposited wills in accordance with section 9 section 4 of Cap.189.
It is also possible (for the testator) to keep a will at home or hand it over to an advocate for
safekeeping.

Any person having in his/her possession or under his/her control any will of the deceased person,
should, in accordance with section 11 of Cap.189, deliver it to the probate registrar of the Court
within fourteen days from the time he/she became aware of the death of the testator; otherwise,
he/she shall be liable to a fine'®.

An application by the executor of the will or the administrator has to be made as soon as possible
after the death of the deceased, either personally or through a lawyer in accordance with Form 1 of
Annex A of the 1955 Regulations. Moreover, section 4 of Cap.189 provides that a Probate Registrar
shall send to the principal probate registry, that is, the Supreme Court Registry, a notice of every
application made in the registry for a grant as soon after such application has been made, no grant
shall be made by the Probate Registrar until he/she has received a certificate from the principal
probate registry stating that no other applications appear to have been made in respect of the estate
of the testator or intestate™®. An interested person may object to the grant by filing a caveat to the
Probate Registrar; the caveat is essentially a written notice to the Court that is should not allow any
further proceedings regarding the estate of the deceased, without first notifying the person who files
the caveat™. Probate actions, namely actions for the grant of probate of letters of administration of
the estate of the deceased, or for the revocation of such grant or for a decree pronouncing for or

against the validity of a purported will, are governed by special procedural rules'*.

7 Emilianides, C. A., 2018, 204 § 460.
38 Emilianides, C. A., 2018, 204 § 461.
3% See in detail, Emilianides, C. A., 2018, 189-190 § 422-424.
Emilianides, C. A., 2018, 190 § 424.
Emilianides, C. A., 2018, 205 § 462.
Emilianides, C. A., 2018, 208 § 471.
Emilianides, C. A., 2018, 209 § 472.
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3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

Donations made during the lifetime of the deceased are not related to the estate. However, donation
mortis causa is directly related to succession law. Section 40 of Cap. 195 provides that any person
who is of sound mind and has completed the age of 18 years may dispose of any movable property
by a gift made in contemplation of death, if made in the presence of at least two witnesses who have
completed the age of 18 and are of sound mind. A gift shall be deemed to be made in contemplation
of death where a person who is ill and expects to die soon because of such illness delivers to another
person the possession on any his/her movable property to keep as a gift in case the donor actually
dies of that illness. It is noted that donation mortis causa refers only to movable property; the
possession of immovable property may not be transferred in this way. Any gift made in
contemplation of death shall be treated upon the administration of the estate exactly in the same
way as if it were a specific legacy, in accordance with section 40 section 3 of Cap.195*.

Trusts are essential for estate planning, since an individual may, through the use of trust, bypass the
provisions regarding statutory or disposable portion, or may enable persons who have not yet been
born, or constituted, to inherit bypassing the relevant provisions of section 31 of Cap.195. Trusts are
not considered as part of the estate of the deceased. The term trust denotes the legal relationship
created inter vivos or on death of a person (the settlor), when assets have been placed under the

control of a trustee for the benefit of a beneficiary or for a specific purpose®.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

Please see answer to question 3.1.1.

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

Whenever a person dies intestate, or to the extent that the deceased’s right to dispose by will is
restricted because of the existence of statutory heirs, the estate shall be distributed to the heirs in
accordance with the provisions of Cap.195. Where a person died leaving a wife of a husband, such
surviving spouse shall be entitled to a share in the statutory portion and in the undisposed portion of
the estate'. The share of the surviving spouse shall first be distributed and the remaining part of
estate shall be distributed to the persons of kin of the deceased. Section 41 of Cap.195 provides for

three distinct cases for determining the disposable portion?’.

3.3.5. Cross-border issues.

The general remark (hereinabove under 2.3.) applies in this section of the Report as well.

%% Emilianides, C. A., 2018, 200 § 452.

Emilianides, C. A., 2018, 202 § 456.
Emilianides, C. A., 2018, 171 § 376.
See Emilianides, C. A., 2018, 195-196 § 440.
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3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

To the best of my knowledge there are only few Cypriot judgments insofar applying the Succession
Regulation. The Cypriot courts do not seem to have insofar been presented with the opportunity to
consider in depth certain of the numerous issues posed by the Succession Regulation.

3.3.5.2. Are there any problems with the scope of application?

From a general point of view it could be noted that numerous issues are likely to arise with regard to
the application scope of the Succession Regulation. A point of interest is whether the donation mortis
causa regulated in section 40 of Cap.195 falls within the application scope of the Succession
Regulation.

3.3.5.3.How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country have experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

In Cypriot law there is lack of rules about international jurisdiction. This lack of rules about
international jurisdiction implies that Cypriot courts may exercise jurisdiction so far as they have local
jurisdiction and provided that the defendant has been properly served with a writ of summons
commencing an action'*. Of course, jurisdiction of a Cypriot court may be based in the provisions of
Brussels | Regulation'*’. Moreover, to the best of my knowledge there is no Cypriot case-law insofar
applying the Regulation’s jurisdictional bases. Furthermore, to the best of my knowledge Cypriot
courts have not insofar been presented with any case and applied neither article 6 nor article 7 of the
Succession Regulation.

3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

As stated already in answers above when it comes to choosing the applicable law in matters of
succession, this constitutes a novelty for Cypriot law.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

As concerns use of the twofold enforceability system envisaged in the Succession Regulation
(following the Brussels | Regulation as well as the twin Regulations 2016) please see the answer
under question 2.3.5.

In any case, it is possible that public policy issues may arise in case of recognition and enforcement
of a judgment falling within the application scope of the Succession Regulation. For example , it is
likely that Cypriot public policy may interfere at the stage of recognition of a judgment in cases of
foreign same-sex marriages, of polygamous liaisons and/or of unequal allocation of assets between
spouses based on their sex et alia.

%8 Emilianides, C. A., Shaelou, S. L., 2015, § 203.

% Emilianides, C. A., Shaelou, S. L., 2015, § 210.
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3.3.5.6. How s issuing and relying on the Certificate of Succession operating in your
country?

Section 29 of Cap.189 provides that an heir may file a petition to the competent probate registrar
asking for the issue of a certificate of succession. This certificate contains the names of the heirs,
possible incapacity of an heir for the administration of the census of the estate, the value of the
estate and list with the debts of the estate.

3.3.5.7. Are there any national rules on international jurisdiction and applicable
(besides the Succession Regulation) concerning the succession in your country?

Please see answer in question 3.3.5.3.
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Czechia

Zdenka Kralickova, Martin Kornel and Lucie Zavadilova

Zdenka Kralickova (1. except 1.4., 2. except 2.3.)
Lucie Zavadilova (1.4., 2.3.)
Martin Kornel (3.)

1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

Due to the political, social and economic changes in 1989, the portrait of family in the Czech
Republic, or former Czechoslovakia, has undergone a complete change. In general, there are fewer
marriages being concluded (however, this trend seems to be slightly changing) and children being
born. On the other hand, there are a lot of divorces, single mothers and single people living alone or
together with other people. That all has brought a lot of problems, including those concerning
property. Last but not least, free migration of people and the increase of “mixed” couples effect
family and family life in the Czech Republic.
Unfortunately, there are no sufficient reports, studies or books describing the evolution of family and
family life in the Czech Republic." However, the portrait of a current family in the Czech Republic may
appear from the statistical data provided by the Czech Statistical Office, especially for the Eurostat.
The key points are as follow:

e aquarter of the population aged 20 and over is single,

e first marriage is concluded on average 4 years later than at the turn of the century,

e thereis an increase in divorce rate of long-lasting marriages,

e living in cohabitation has become more popular than marriage only among the

youngest couples.’

The statistical data and the charts from the Czech Statistical Office are available at:
https://www.czso.cz/csu/czso/population. Some charts are available in English. The following one
shows that the population of the Czech Republic was 10.637,794 at 30" September 2018.

! However, there are some exceptions. For instance, see Mozny, I., 2011. There are some books in English as
well. See Hrusdkova, M., 2002 and Hrusakova, M., Westphalova, L., 2011.

% See N&metkova, M., Kurkin, R., Styglerova, T.: Marriages and Births in the Czech Republic. Family Pattern in
the Czech Republic — First Child latest and outside marriage. See https://ec.europa.eu/eurostat/statistics-
explained/index.php/Marriages and births in the Czech Republic (18.2.2019). Data extracted in December
2015.

It was reported that after sharp changes, which began in the early 1990s, the demographic pattern of the Czech
Republic is now stabilising. People marry less often and later, remain single more frequently and prefer
cohabitation. However, still more than half of the population aged 20 and over is married. The divorce rate as a
general trend stopped increasing and stabilised at 45-50 % of marriages terminating in divorce. The total
fertility rate reached its minimum value (slightly above 1.1) at the turn of the 21st century, but it partly
reflected a significant shift of motherhood to a later age. The level of the "lowest-low fertility" was surpassed
only in 2006. The share of children born outside marriage has continually increased and is approaching 50%.
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An insight into the history can contribute to the understanding of demographic developments of the
society and family law in the Czech Republic as well.?

The communist take-over in 1948 was followed by many changes. There is no doubt that those
changes influenced both the character of family and family law. According to the communist family
policy, the family should have looked like a small unit consisting of a husband and a wife, both equal.
The emancipation of women was realised through their full employment (including mothers with
young children). The role of maintenance duty between the spouses and ex-spouses was
underestimated. In any case, there was a need for “two family incomes” with the so-called
“consumption” character of life becoming a standard. The man stopped being the head of the family
and its supporter. Due to the nationalisation and expropriation, the family existed without property,
real estate etc. Family members were allowed to own more or less only things for their personal use.
Regarding family dwelling, in most cases, families were meant to have the personal use of flats. The
legal order used to distinguish socialist, cooperative, personal and private ownerships. The last one
was under the weakest legal protection. Marital property law was regulated by ius cogens. There was
no possibility of pre-marital and marital agreements (1964 —1991).

The state policy regarding family dwelling “placed” families in small state or co-operative flats, which
reduced the family to the so-called nuclear one: married couple with one or two children. Parents
were obliged to raise, bring up and teach their children according to the communist ideology. The
social function of family had to be transferred to state institutions: institutional facilities for
children’s care, their upbringing and leisure time activities, and institutional houses caring for old
grandparents. The paternalistic state proclaimed to help families with great support and many kinds
of allowances, mainly for newly established young families. Preferring marriage at a young age to any
other form of cohabitation led to a phenomenal marriage rate and a very low average age of new
spouses. According to statistics, almost everyone got married once in their life, sometimes twice.

It was very convenient to get married “early” because of various benefits. New young family was
granted small loans with almost no interest, small flats in personal use and after the birth of the child
— small financial support of the state. The only way a young couple could be allocated a flat was to
get married and have a child, a powerful inducement for an early marriage and giving birth to a child.

*Fora general historical point of view see Bélovsky, P., 2009, 463 et seq. For more see Krali¢kova, Z., 2008, 173
et seq.
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The “under age” brides were not exceptional. Since the 1970s, the pregnancy of brides was no longer
considered a violation of social standards, being often “included” in life plans of single women.
According to sociological surveys, about 51% of brides were pregnant on their wedding day. There
were almost no children born out of wedlock, although the discrimination of such children was
banned. The average wedding age of brides has increased from 23,2 years in 1993 to 28 years in
2004. The average age of grooms has increased from 25,4 years in 1993 to 30,5 years in 2004 (the
first marriage). Nowadays, men and women enter into their first marriage at a later age than before.
Mean age at first marriage increased by almost 4 years between 2000 and 2013 for both men and
women. In 2013, the mean age at first marriage was 32.3 for grooms (28.9 in 2000) and 29.8 for
brides (26.5 in 2000). In 2017 it was 32,2 years for grooms and 29,8 years for brides.*

Women enter into marriage on average three years earlier than men. The vast majority (95 %) of the
population of the Czech Republic aged 20-24 have never been married. However, the share of never
married persons decreases with increasing age — in the age group 30-34 the proportion of single
persons is already less than half and married persons has a slight majority. The highest share of
married persons — almost 70 % — is in the age group 55 to 64.> According to the statistics, until
recently, the number of marriages shows a long-term decreasing trend. After 2000, the strongest
decline was between 2008 and 2011. While there were 52-53 thousand marriages a year at the
beginning of the 21st century, there were 43.5 thousand in 2013, which was the lowest figure in the
history of Czech demographic statistics. The crude marriage rate (number of marriages per 1.000
inhabitants) fell from 5.4%o to 4.1%0 between 2000 and 2013. In 2017, there were 52.567 weddings.
According to the Czech Statistical Office it was the highest number in last 10 years.®

The birth rate was quite high after 1948. However, after 1989, it reached a historic and prolonged
low in the Czech Republic. Women postponed the time of having children (sometimes until it is too
late to have them at all), or opted out entirely, as they have become more educated and better
integrated into the labour market. New possibilities — interesting labour market, professional
opportunities, career, travelling, etc. — provided young people with tantalizing alternatives to family.
Birth rates became the lowest in history: 1.13 per woman in 1999. There is — of course, an increase of
the age of mothers when giving birth to their first child (22.6 in 1993 and 26.3 in 2004). As a low
birth rate became a political issue, the Parliament decided to prolong the length of maternity leave,
gave the mothers of new born children more options on how to use it and increased the payments to
encourage new births. The Czech Statistics Office announced recently a slow increase of child births.
Nevertheless, the increase of birth rate was interpreted by specialists as a result of pro-family
behaviour of the so-called strong population born during the baby boom of the mid-1970s. The
number of live births started to increase at the beginning of the 21st century and the revival in
fertility intensity came particularly in 2004—-2008, when the number of live births rose to 120,000 in
2008, corresponding to 1.5 children per woman in 2008. But in the following years the annual
numbers of live births fell again, mainly due to the economic crisis and the decrease in the number of
women at reproductive age: there were 117-118,000 live births per year in 2009-2010 and 107-
109,000 in 2011-2013.” According to the Czech Statistical Office, the fertility rate was 1,63 children
per woman in 2016.2In 2018 it was almost 1,7.

The following charts show total fertility rate and the increasing age of mothers.’

% See https://www.czso.cz/csu/czso/svateb-pribyva (18.2.2019).
5
See Note No. 2.
® See Note No. 4.
7 See Note No 2.
® For more see Note 4.
° The statistical data and the charts from the Czech Statistical Office are available at:
https://www.czso.cz/csu/czso/population (20.5.2019). Some charts are available in English.
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Mean age of women at birth, 1950-2017
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Along with all the above mentioned political, social and economic changes after 1948, the ban of
leaving the country and the impossibility to choose a different life style as the family, one led to the
so-called concurrence of life starts: economic activity (both the need and the duty to be employed),
marital life and parental responsibilities. That all brought various problems: economic dependence
on parents, insufficient social maturity and the resulting high divorce rate in the first three years of
marriage.

While between 1919 and 1939 the number of divorces (legal termination of marriage) was about
4,500 divorces a year, after the communist take-over and passing the new law in 1949, the average
number of divorces in 1950 - 1954 was as many as 10,535. The divorce rate thus grew rapidly, never
dropping again, and by the early 1990s it was growing almost linearly. Divorce became a fully
acceptable means of solving matrimonial problems. The strong position of women led to the
situation in which divorce proceedings started on their motion. According to experts, women'’s
behaviour in divorce court is more “aggressive” than that of men. Minor children did not prevent
couples to get divorced at all. As for the after-divorce-settlement, minor children were as a rule
placed to the sole custody of the mothers who were entitled to use the former family flat as an
individual tenant.

The divorce rate only stopped growing in 1990 after reaching the historical peak of 32,055 divorces a
year. In 1991 and 1992 there was a slight decrease of divorce rate - 29,366 divorces in 1991 and
28,572 divorces in 1992. The decrease of divorce rate in the early 1990s might have been the result
of feelings of uncertainty related to fundamental social changes but it was also a result of growing
numbers of lawsuits in that period (namely a great impact of restitution disputes with many
experienced judges leaving the court practice) causing a considerably longer time needed for court
proceedings.

Then the number of divorces started to grow slightly, reaching the peak of 33,113 in 1996.
Surprisingly, after passing the great amendment of the Act on Family in 1998, which brought about
the key change in divorce rules, there was a slight decrease. Due to the new regulation, the divorce
proceedings in the case of spouses with minor children were extended and the divorce rate started
to decrease — 23,657 in 1999. Nevertheless, later on we can see an increase of divorce rate again: in
2004 there were 33,060 divorces. Women were still more active in filing the motion for divorce (2004
-women: 22,110 and men: 10,950).
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Later on, the number of divorces of long lasting marriages have increased. That brings about new
problems with the settlement of common property and maintenance duty. Mainly older women face
problems called “feminisation of poverty”. In spite of a slight rise in marriages in 2000, the long-term
decline in marriage rate is not in doubt. The increase in 2000 was caused by overpopulated birth
cohorts reaching marriage age.

However, as a consequence of a decrease in the number of marriages, the number of divorces
decreased too: from 30-33,000 registered in the years 2000—2004 to 26—28,000 in 2011-2013. The
crude divorce rate went down from 2.9-3.2%. to 2.5-2.7%.. However, the divorce rate in the Czech
Republic is still one of the highest in Europe. The total divorce rate ranges between 45 and 50%. At
the same time, the average duration of marriage at divorce rose (to 13 years in 2013) as a result of
an increase in the number of divorces of long-lasting marriages (lasting 20 years or longer), while the
share of divorces of short-lasting marriages decreased. In 2017 there was 25,755 divorces.

Curiously, the number of children born out of wedlock has been growing rapidly, too. While in 1989
there were only 8%, in 1996 the share amounted to over 15%. It is similar to the situation in the
period of 1918 — 1939. However, there are different reasons for that. The mothers of such children
do not live alone but very often with the fathers of their children. According to the poles, there is a
great amount of cohabiting couples in the Czech Republic who do not want to get married: some of
them simply reject marriage as an old institution, some of them want to take advantage of state
benefits designed to support “single” mothers. It is connected with all above mentioned problems
and with diversity of incomes and the increase of costs in general. Nowadays, the number of children
born out wedlock is almost 50%.

The following chart shows the increasing proportion of the children born out of wedlock.™

Proportion of live births outside marriage, 1950-2017
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The so-called single style was not accepted in the period shortly after 1948. It was not convenient to
live without marriage. Nowadays, the poles show that there are many one person households.
According to the 2011 Population and Housing Census results, a quarter of the population is single
(never married or in a registered partnership).'!

Cohabitation without marriage between young people was quite rare after 1948, especially due to
problems with obtaining flats, as young married couples were always preferred in allocating flats to
personal use by the state. Informal relationships were mostly considered as a preparation for
marriage or a “stage before” marriage. Cohabitation of unmarried couples used to be almost
exclusively limited to older couples or surviving spouses taking into consideration adult children and

1 The statistical data and the charts from the Czech Statistical Office are available at:

https://www.czso.cz/csu/czso/population (20.5.2019). Some charts are available in English.
! See Note No. 2 above.
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with regard to retaining the right to widow pensions. Additionally, persons who had experienced
several marriages frequently cohabited without marriage.

Since 1989 the number of partners living in cohabitation has been growing significantly. The numbers
of non-formal unions have not yet been statistically measured. The increasing number of children
born out of wedlock mentioned above and the rising average marriage age corroborate that they are
on the increase. The results of the Population and Housing Census 2001 give more detailed
information.'> 3 According to the findings, the proportion of people living in cohabitation was in the
population aged 20 and over 5.7% (a total of 473,420 persons). At the age 50 and over, only 2.8% of
people lived in cohabitation. Cohabitation was most common in the younger age groups: almost two
thirds of people aged 20-24 were living in cohabitation."

Regarding registered partnership of same-sex couples, the Czech Statistical Office does not provide
official data in contrast with marriage. Here we can state that the biggest interest in registered
partnership occurred right after it was enacted in the Czech Republic in 2006 (for legal development
see below). Then the figures slumped, but after a few years, a gradual increase in their number
followed. According to non-official sources, registered partnership was concluded by 2,174 couples
by the end of the 2015. Gays are more interested in registration of their relationships as lesbians.
Registered partnership has been concluded by 1,439 male couples and by 735 female couples. The
interest in it has been rising in the past years. On the other hand, registered partnership was ended
by some 300 couples.””

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

Only the statistical data on marriage and average wedding age from 2004 (the access to the
European Union) till 2017 (or 2018, if available) are provided here. For more information and
comments, see above. Regarding registered partnership and cohabitation, there are no official data.
In 2004 there were 51,447 marriages concluded, in 2005 more — 51,829 marriages, in 2006 even
more — 52,860 marriages, in 2007 surprisingly many more — 57,157 marriages, in 2008 just 52,457
marriages, in 2009 fewer — 47,862 marriages, in 2010 even fewer — 46,746 marriages, in 2011 45,137
marriages, in 2012 45,206 and in 2013 43,499 marriages, in 2014 a bit more — 45,575 marriages, in
2015 48,191 and finally, we can see a slight increase, in 2016 there were 50,768 marriages and in
2017 just 52,567 marriages.

The average age of brides has increased. The average age of single grooms was 30,5 in 2004 (the first
marriage) and of single brides was 28,0 in 2004. These days, men and women enter into their first
marriage at a later age than before. The mean age at first marriage increased by almost 4 years
between 2000 and 2013 for both men and women. In 2013 the mean age at the time of first
marriage was 32.3 for grooms and 29,8 for brides. In 2018 it was 32,2 years of age for grooms and
29,8 for brides.*®

12 see https://ec.europa.eu/eurostat/documents/3888793/5816569/KS-CC-02-002-EN.PDF/00b6ffbb-2da9-

4261-b965-5f25bch9cebd (14.2.2019).

B For further information see https://ec.europa.eu/eurostat/documents/2995521/7088499/3-27112015-AP-
EN.pdf/969683ce-267d-45eb-8dc4-ae1€95421052 (14.2.2019).

' See Note No. 2.

1 See http://www.praguemonitor.com/2016/02/05/thousands-czechs-enter-registered-partnership
(14.2.2019).

'® The statistical data (above) and the charts showing the proportions of marriages and divorces (below) from
the Czech Statistical Office are available at: https://www.czso.cz/csu/czso/population (20.5.2019). Some charts
are available in English.
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1.3.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

Only statistical data on divorce from 2004 (the access to the European Union) till 2017 are provided
here. For more information and comments, see above. Regarding registered partnership and
cohabitation, there are no official data.

The number of divorces has dropped since 2004. In 2004 there were 33.060 divorces, in 2005 31.288
divorces, in 2006 31.415 divorces, in 2007 31.129 divorces, in 2008 31.300 divorces, in 2009 29.133
divorces, in 2010 30.783 divorces, in 2011 28.113 divorces, in 2012 26.402 divorces, in 2013 more —
27.895 divorces, in 2014 less — 26.764 divorces, in 2015 even fewer — 26.083 divorces and in 2016
24.996 divorces, in 2017 25.755 divorces.

Regarding numbers of divorces with minor children, a slight decrease can be seen as well since 2004,
when the proportion was 62,9%. In 2017 the proportion was 59,0%.

Total divorce rate has decreased since 2004 from 49,3% to 47,2% in 2017."

Total divorce rate”, 1950-2017
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1.4.Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

Since joining the European Union in 2004, the number of foreigners in the Czech Republic has more
than doubled (from about 254,000 persons in 2004 to 567,000 foreigners in the end of 2018)."8 Since
2004, a total of 65,600 marriages in which at least one of the spouses has a foreign citizenship were
concluded in the Czech Republic. The proportion of marriages in which at least one spouse was
foreign represented 9.5% of all marriages concluded in the Czech Republic from 2004 to 2017. During
this period, almost 95% of these marriages were mixed marriages — Czech women concluded 37,064

7 The statistical data (above) and the chart showing total divorce rate (below) from the Czech Statistical Office
are available at: https://www.czso.cz/csu/czso/population (20.5.2019). Some charts are available in English.

¥ see https://www.czs0.cz/documents/11292/27320905/c01R02 201812.pdf/1f054d7a-092e-4d69-be72-
d5116334e3ce?version=1.0 (17.2.2019).
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marriages with male foreigners (56.5%), and Czech men concluded 25,185 marriages with female
foreigners (38.4%). Only in 3,351 cases both spouses were foreigners (5.1%).

In 2017, a total of 5,093 marriages, which involved at least one foreigner, were celebrated in the
Czech Republic. This constituted 9.7% of all marriages concluded that year. For comparison, there
were 5,153 marriages of foreigners in 2016 (10.2%) and 5,170 marriages in 2015 (10.7%).

Keeping 2017 as a reference year, there were 2,654 marriages concluded between a Czech female
and a male foreigner. Czech women usually married men from Slovakia (33.6%), Germany (9.5%), the
United Kingdom (6.8%), Ukraine (3.7%), and France (3.2%). In the same year, the Czech men
celebrated 1,994 marriages with women of foreign citizenship. Czech men have mostly chosen
women from Slovakia (44.6%), Ukraine (18.1%), the Russian Federation (8.0%), Vietnam (3.0%), and
Poland (2.6%). It is obvious that Czech women differ from Czech men in relation to the frequency of
marriages with foreigners as well as the citizenship of the spouses. Marriages celebrated in 2017, in
which both spouses were foreigners, reached 445 and represented a minority (8.7% of all marriages
with a foreign element).”

Between 2004 and 2017 there was a total of 27,084 divorces, where at least one of the spouses was
a foreigner, which represented 6.7% of all divorces in the Czech Republic. The proportion of divorces
of foreigners is growing from 1,523 (4.6%) in 2004 to 1,906 (7.6%) in 2016, respectively 2,041 (7.9%)
in 2017. From 2004 to 2017, more than 89.5% divorces related to mixed marriages —Czech women
divorced male foreigners in 14,464 cases (53.4%), and Czech men divorced female foreigners in 9,779
cases (36.1%). Divorces, where both spouses were foreigners, reached to 2,841 cases (10.5% of all
divorces with a foreign element).

In 2017, a total of 949 Czech women divorced a male foreigner. These men were usually citizens of
Slovakia (26.0%), Ukraine (8.2%), Tunisia (5.4%), or the United Kingdom (5%). In the same year, Czech
men divorced a woman of foreign citizenship in 667 cases. Country of origin of these women was
mostly Slovakia (35.7%), Ukraine (26.2%), the Russian Federation (6.9%), or Poland (5.5%). A total of
425 divorces related to a marriage where both spouses were foreigners. This is almost 20.8% of all
divorces with foreign element that occurred in the Czech Republic in 2017.%

Unfortunately, statistical data regarding the percentage of the registered partnerships having cross-
border elements and their dissolutions are not available.

For more details see charts devoted to foreigners (namely the number of their births, deaths,
marriages, residence and state citizenship) provided by the Czech Statistical Office available at:
https://www.czso.cz/csu/czso/population. Some charts are done in English.

% For further details see https://www.czso.cz/documents/11292/29682397/c08R83 2017.pdf/543f377f-5c83-
475f-8ead-519d06992795?version=1.0 (17.2.2019).
2 For further details see https://www.czso.cz/documents/11292/29682397/c08R84 2017.pdf/ed3b914a-7af3-
48fb-8afa-db91ca038815?version=1.0 (17.2.2019).
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2. Family law.

2.1.General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

In the year 2012, after a long “transitory” period, new Civil Code was adopted in the Czech Republic
as the Act No. 89/2012 Coll. (further mainly CC). It came into effect on the 1% January 2014. >
However, especially thanks to many Human Rights Covenants and the case law of both the
Constitutional Court of the Czech Republic and the European Court of Human Rights, new Czech
Family Law can be characterized with the word “continuity” with the previous legal regulation, as
many changes of law occurred shortly after 1989.% Of course, more radical changes to Czech Family
Law were not expected to take place without a re-codification of the Civil Code from 1964, or the Act
on the Family from 1963.%* The authors of the new Civil Code®*® did not intend only to include again
Family Law into the new Civil Code, but also wanted to return Family Law to the basics of the General
Civil Code (ABGB, 1811, further mainly GCC)**® and to eliminate ideology and the influence of Soviet
Family Law.” The comeback to the tested European tradition cannot be linked only to the systematic
nature of the new Civil Code but also to its content. Individual instruments incorporate some
important innovations that have been present in other European Civil Codes for a long time and are
results of various academic activities originating especially in the Commission on European Family
Law (CEFL). That is why the new Civil Code may be said to be “a reasonable compromise” taking into
account both traditions and new phenomena, models and tendencies.

Beside the Civil Code, the Act on Registered Partnership (Act No. 115/2006 Coll.) has to be mentioned
as a main source of Family Law. The rules regulating the rights and duties of the same-sex partners
were not incorporated into new Civil Code in 2012.

Last but not least, the Constitution of the Czech Republic (Constitutional Act No. 1/1993 Coll., further
mainly Constitution) must be mentioned. According to the Constitution, promulgated treaties to the
ratification of which Parliament has given its consent and by which the Czech Republic is bound form
a part of the legal order and are directly applicable, prevailing over domestic ordinary law (Section
10, Constitution).

Finally, the Charter of Fundamental Rights and Freedoms (Act No. 2/1993 Coll., further mainly
Charter) must be added. According to its Article 32, Section 1, parenthood and the family are under
the protection of the law.

For details, see below.

2z English  translation of original text is available at: http://obcanskyzakonik.justice.cz

/index.php/home/zakony-a-stanoviska/preklady (20.5.2019). Even though the Civil Code has been amended,
the amendments are not relevant to the issue in question.

2 For more information, see Kralickova, Z., 2014, 71-95.

2 See Kralickova, Z., 2009, 157-173. See also Kralickova, Z., 2002, 805-825.

* See Haderka, J. F., 1996, 181-197. See also Haderka, J. F., 2000, 119-130.

% see Elias, K., Zuklinova, M., 2001.

?® see Elia3, K., Zuklinovd, M., 2005.

7 Viz Allgemeines biirgerliches Gesetzbuch from the 1% June 1811 No. 946 Coll., that was taken by the Act from
28" October 1918 No. 11 Coll. to the legal order of the newly established Czechoslovakia.

%8 For the theoretical questions Zuklinovd, M., 2003, 141 et seq.

*Fora general point of view see Bélovsky, P., 2009, 463 et seq.

133


http://obcanskyzakonik.justice.cz/index.php/home/zakony-a-stanoviska/preklady
http://obcanskyzakonik.justice.cz/index.php/home/zakony-a-stanoviska/preklady

Family Property and Succession in EU Member States National Reports on the Collected Data

2.1.2. Provide a short description of the main historical developments in FL in your
country.

The authors of the new Civil Code wanted to return Czech Civil Law or Czech Family Law back to the
traditions represented in the General Civil Code.*® However, there were some spheres, where the
comeback was not acceptable due to political, social and economic changes, namely emancipation of
women, their almost full employment after the year 1945, or 1948 and changes of roles in families
and society. Last but not least, it was not possible to restore legal distinguishing between the
children born in and out of the wedlock.

It must be stressed that according to the Constitution of the Czechoslovak Republic from the 29"
February 1920 (Act No. 121/1920 Coll.), which prohibited discrimination based on sex, ancestry and
occupation,®! the provisions of the General Civil Code were interpreted and applied in its light.
Especially the provision, which stipulated that “the man is the head of the family” (Section 91, the
first sentence, GCC) was seen in different light.*> According to doctrine, the man was not just allowed
to run the family and family life, but he rather had the responsibility for the family, family affairs and
family members, both in personal and property sphere. In accordance with the Act on Alimony (Act
No. 4/1931 Coll.), he had to take care in order to have adequate incomes accordingly to his social
status and he had to use his revenues proportionately in favour of the common household.*

The General Civil Code strictly distinguished between personal relations and property relations
between the spouses.

As regards personal relations, beside informal agreement on engagement (EheverlobniR, Section 45,
GCC, in Czech: zasnoubeni), there were two types of contracts regulating: marital contract
(Ehevertrag, Section 44, GCC, in Czech: smlouva manzelskd) and contract for the purpose of voluntary
divorce (Section 103, GCC).

Regarding property aspects, the code regulated two types of contracts as well: wedding contract
(Ehepact, Section 1217, GCC, in Czech: smlouva svatebni) and contract on the settlement of property
relations between the spouses in relation to voluntary divorce that could be construed as a wedding
contract as well. When writing the wedding contract, the spouses or would-be spouses were quite
free: the wedding contract could regulate especially dowry (dos and antidos), morning gift,
community of property, management and use of common and separate property, hereditary
succession or lifelong enjoyment of the assets destined for death, and the widow's salary (Section
1217, Gce).*

If there was no wedding contract, the regime of separation of property would apply by operation of
law.

In 1948,% the traditional distinction between Public Law and Private Law was abandoned. According
to the Soviet model, the Czech legal order was divided into relatively separated legal branches.*® Not
only the Constitution of Czechoslovakia from the 9™ May 1948 (Act No. 150/1948 Coll.), but many
new acts were passed in the so-called juridical two-year-plan (in Czech: pravnicka dvouletka) to
found communist law.>” The destructive character of traditional values of law was pointed out in the
series of the International Encyclopaedia of Family Law.*®

* For details see Vesel3, R., 2011, 154 et seq.

! See the Act No. 121/1920 Coll., Constitutional Bill of Czechoslovakia, especially Section 106, Sub-Section 1.

*? see Routek, F., Sedlacek, J., 1937, vol. I.

* Op. cit., 463-466.

** For details see Kralickova, Z., 2011, 413-422.

* The problematics of property aspects of marriage during the 2" World War is not examined in this
contribution due to its rather limited space.

* See Bélovsky, P., 2009, 463 et seq.

*" For more see Kralickova, Z. in Vojacek, L., Schelle, K., Tauchen, J. et al., 2011, 168 et seq.

8 For the general view on the communist Family Law, compare Mladenovié, M., Janji¢-Komar, M., Jessel-Holst,
C., 1998, 3-151.
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Provisions of Family Law were enacted in the new Act on Family Law (Act No. 265/1949 Coll., further
mainly AFL),>® which was passed beside the new Civil Code (Act No. 141/1950 Coll.).

The aim of the new Act on Family Law was to purify Family Law from characteristics known in the
bourgeois society and its law.* The communist family based on marriage was pronounced as a basis
of communist state by the Constitution of Czechoslovakia. Because the communist society and the
communist law intended to eliminate the influence of the Catholic Church on social life, the civil
marriage was stipulated as obligatory. The concept of marriage as a contractual relationship (see
marital contract, Section 44, GCC) was disregarded and marriage was concluded by the affirmation of
spouses in front of a national committee. The hate against the clergy escalated into criminalisation of
priests.*’ Beside the Act on Family Law, a discriminating law regulating marriages with foreign
nationals was passed (Act No. 59/1952 Coll., On Marrying Foreign Nationals).**

Both, the Constitution of Czechoslovakia and the Act on Family Law stipulated equality of a man and
a woman in marriage and family. As for personal rights and duties, the spouses had equal rights and
duties, they were supposed to live together, to be faithful to each other and to help each other.

As for marital property law, the regulation was based on community of property. The community of
property consisted of assets acquired during the marriage by any of the spouses, except for
inheritance and gifts and what served to personal needs or profession of one of the spouses (Section
22 ff., AFL). It was possible to modify the legal scope of community of property by a wedding contract
(Section 29, AFL). However, no ante-nuptial agreements were allowed. Husband and wife had
mutual maintenance duty based on the “same living standard”.

Marriage dissolution was considerably simplified. The old construction of separation was repealed.
Marriage was terminated by death or divorce based on an objective principle, which was the
irretrievable breakdown of relations between the spouses. This principle was modified by the
principle of a breakdown due to one of the spouses’ fault, namely in the case of granting divorce and
its legal consequences. Married spouses could not be divorced without a consent granted by the so-
called exclusively faultless spouse. If so petitioned by both spouses, the court could omit the fault
from the decision.

The Act on Family Law was amended twice: in relation to divorce (Act No. 61/1955 Coll.) and
adoption (Act No. 15/1958 Coll.).*?

After-divorce maintenance was constructed as an exceptional measure.

Due to the passing of the Constitution of Czechoslovak Socialist Republic from the 11" July1960 (No.
100/1960 Coll.) proclaiming the victory of socialism in Czechoslovakia, all codes from previous period
were substituted by new acts: the Act on the Family (Act No. 94/1963 Coll., further mainly AF) and
the Civil Code (Act No. 40/1964 Coll., further mainly CC). The new Act on Family and the Civil Code
are said to be even more simplified than the older ones. Some experts speak about further
vulgarisation of legal culture in Czechoslovakia.**

As the main change, new regulation of marital property law and divorce law needs to be mentioned.

¥ See Andrlik, J., Blazke, J., Kafka, A. (eds.), 1954, 13 et seq.

O 5ee Khazova, 0., 2007, 97 et seq.

* In details see Turecek, J., 1950, 71-82.

*2 Under this law marrying a person with other than the Czechoslovak citizenship was only possible on approval
of the Ministry of Home Affairs or an authority empowered by it. Without such an approval marriage could not
be concluded. The Act was in force until 1964.

* Let’s add some positives regarding children. The Act on Family Law was considered to be “Code of the Rights
of the Child”. The law maker established equality between children born in the wedlock and children born out
of wedlock. The institution of “pater familias” was changed into “power of parents”. Unfortunately, the Act on
Family Law did not regulate due to political reasons any individual personal substitute care of children, for
instance foster care that was widespread and very successful between the world wars.

* Towards criticism of the concept Elias, K., 1997, pp. 105 ff.
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The rules of undivided co-ownership of spouses were introduced into Civil Code as a basic institution
of marital property law.* Only things belonging to “personal ownership” acquired during the
marriage by any of the spouses, except inheritance and gifts and what served to personal needs or
profession of one of the spouses, could be the object of undivided co-ownership of spouses (Section
143, CC*). The law was rigid, without any possibility of writing a wedding contract, which was
changed later on in 1992 and 1998. See below.

Maintenance duty between the spouses was constructed on the “same living standard” (Section 91,
AF).

Divorce regulated by the Act on the Family was based only on irretrievable breakdown.

Regarding maintenance duty between former spouses, the scope was described by the words
“adequate maintenance” and maintenance duty was not limited in time (Section 92 ff., AF).

The Civil Code was amended several times. The Act on the Family was amended too in 1982 (Act No.
132/1982 Coll.) and then mainly after the politic, economic and social changes following the year
1989. See below.

The favourable atmosphere of the post-revolution period of the early 1990s provided the lawmakers
with a great space for a re-codification of the basic codes, mainly the Act on the Family and the Civil
Code. There were some projects of Family Law reform. Unfortunately, that advantage was missed as
systematic changes were rejected. On the contrary, the most important codes were amended many
times, partially and lacking any proper concept, which created a lot of problems for practice.
Nevertheless, thanks to the role of the Constitutional Court,*® “old law” from the 1960s started to be
newly interpreted in harmony with the Constitution of the Czech Republic from 16" December 1992
(Constitutional Act No. 1/1993 Coll., further mainly Constitution) and mainly in the light of the
Charter of Fundamental Rights and Freedoms from 16" December 1992 (Act No. 2/1993 Coll., further
mainly Charter). Additionally, according to the Constitution of the Czech Republic, promulgated
treaties to the ratification of which Parliament has given its consent and by which the Czech Republic
is bound, form a part of the legal order and are directly applicable, prevailing over domestic ordinary
law (Section 10, Constitution).

Other changes of major importance, which need to be mentioned:

e the so-called great amendment to the Civil Code (Act No. 509/1991 Coll.), according to which
the spouses were again allowed to modify a legal scope of undivided co-ownership by a
wedding contract,

e the so-called small amendment of the Act on Family (Act No. 234/1992 Coll.), which re-
introduced religious marriage into the legal order,

e the Act on Socio-Legal Protection of Children (Act No. 359/1999 Coll.),

e the so-called great amendment of the Act on Family and Civil Code (Act No. 91/1998
Coll.),which brought the reform of divorce, maintenance duty between ex-spouses and mainly
matrimonial property law: community of property was reintroduced into the legal order and
the law allowed again conclusion of wedding contracts, even before entering into marriage
as well as during marriage and in case of divorce,

e the law concerning “hidden” child delivery (Act No. 422/2004 Coll.),

e the Act on Registered Partnership (Act No. 115/2006 Coll.),"®

e the Act against Domestic Violence (Act No. 135/2006 Coll.),*

** But not into the Act on the Family, which due to ideology regulated just personal right and duties, except
maintenance.

* See mainly Rulings of the Constitutional Court No. Pl. US 15/09 and No. US 72/1995, available on
http://nalus.usoud.cz/Search/Search.aspx (20.5.2019)(only in Czech).

* See Zuklinova, M., 1998, 258; Haderka, J. F., 2000.

8 For details and critical comments see Holub, M., 2006, 313-317.

* 0On the necessity of establishing not only the penal rules against domestic violence but also the civil law
regulations see Kralickova, Z., 2003, 84 et seq.
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e the Act on Health Services (Act No. 372/2011 Coll.) and the Act on Special Health Services
(Act No. 373/2011 Coll.),
e the new Civil Code (Act No. 89/2012 Coll., further mainly CC).

2.1.3. What are the general principles of FL in your country?

Despite the fact that Family Law is dealt with in a separate part of the new Civil Code, the Book Two,
it is necessary to interpret and apply its rules in the light of the Book One, i.e. the General Part where
the basic principles, values, starting points, interpretation and application rules can be found.

New Civil Code puts emphasis on the application of autonomy of the will, contrary to the legal
regulation from the sixties. See above. New Civil Code provides for the principle that, unless
expressly prohibited by the law, persons may agree upon rights and duties that differ from the law;
only agreements contravening “good manners, public order or rights relating to the status of persons
including right to protection of personality are prohibited” (Section 1, Sub-Section 2, CC). Autonomy
of will is fully manifested in Family Law especially in marital property law (Section 708, CC).
Nevertheless, there are reasonable limits, e.g. the special regime for things forming the usual
equipment of the family household (Section 698, CC). For more see below (Part Il d).

Doctrine of horizontal effect of constitutional law belongs among most important principles of
contemporary family law. By this, the new Civil Code respects the human rights dimension of Civil or
Family Law.”® This had been considered by many Family Law experts to be the key value since the
adoption of a number of international covenants, especially by the Council of Europe, such as the
Convention for the Protection of Human Rights and Fundamental Freedoms.>* The new Civil Code also
establishes that each provision of private law may only be interpreted in compliance with the Charter
of Fundamental Rights and Freedoms® and with the constitutional order, with the principles on
which it is based, and with values, which are protected by that. If an interpretation of an individual
provision, according to its very wording, is divergent with this order it must be abandoned (Section 2,
Sub-Section 1, CC).

Last but not least, it is also necessary to mention the establishing of prohibition of abuse of law
(Section 8, CC) and prohibition of interpretation and application of a provision in contradiction with
good manners (Section 2, Sub-Section 3, CC) and with protection of honest conduct and good faith
(Section 7, CC). The new Civil Code then expressly mentions a subsidiary option of applying analogies
and principles of justice and principles on which it is based so that a good arrangement of rights and
duties can be achieved with respect to customs of private life and with respect to both the state of
jurisprudence and the established decision-making practice (Section 10, CC).

However, for Family Law provisions establishing that private law protects dignity and freedom of
humans and their natural right to pursue their happiness and happiness of their families or close
persons in such a way that does not groundlessly cause others any harm, are especially important
(Section 3, Sub-Section 1, CC). Further, it is important that the new Civil Code expressly states that
private law is based on the following principles (Section 3, Sub-Section 2, CC):

a) everyone has right to protection of their life and health as well as freedom, reputation,
dignity and privacy,

b) family, parenthood and marriage enjoy special legal protection,

c) no one may suffer groundless harm due to their insufficient age, reason or dependant
position; however, no one may groundlessly take advantage of their incapability to the
detriment of others,

d) apromise given is binding and contracts shall be performed.

*% see Kralitkova, Z., 2009.

> The Convention was adopted in 1950. Czechoslovakia did not accede to it until the fall of the Communist
regime. It was published under No. 209/1992 Coll.

>2 For details see Wagnerova, E., Simicek, V., Langések, T., Pospisil, I. and coll., 2012.
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No matter how redundant the above mentioned provisions of the new Civil Code may seem, we hold
the view that it was necessary to establish them. They create a room for a new approach to Family
Law and especially to its values. Prohibition of discrimination, protection of the weaker party,
solidarity, etc., are key principles that will be important for interpretation and application of rules of
the new Family Law.®® We may say that for lawyers educated at the time of the rule of the
communist law the explicit establishment of these civilization values will be quite beneficial.

Besides general principles of Private and Family Law, it is necessary to mention special principles
governing key institutes of Family Law, e.g. the principle of dissolubility of marriage (Section 755, CC)
which is a specification of the general principle according to which “nobody cannot be forced to stay
in a union", or of the non-patrimonial character of maintenance, which the parents are obliged to
provide to their children (Section 915, Section 917, CC).

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

The Convention for the Protection of Human Rights and Freedoms protects the right to respect for
private and family life (Article 8, the Convention, in connection with Section 2, Sub-Section 2, CC,
referring to the constitutional order). The Charter of Fundamental Rights and Freedoms includes
general rules and stipulates: ,,Parenthood and the family are under the protection of the law.“ (Article
32, Section 2).

As already mentioned above, new Civil Code expressly protects the family established by marriage
(cf. Section 3, Sub-Section 2, Para b), CC). Nonetheless, it includes no definition of family and family
members. The Civil Code establishes that kinship is a relationship based on a blood tie or originating
from adoption (Section 771, CC), which is seen as a status change (cf. Section 794 ff., CC). Marriage
can be concluded only between a man and a woman. See below.

Civil Law rules regulating who are the child’s mother and father and other relatives are relevant for
the whole legal order.

2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?
The new Civil Code stipulates that marriage may be concluded only between a man and a woman.>*>*
The law provides that marriage is a permanent union of a man and a woman originating in a manner
as prescribed by the law. The main purpose of marriage is establishing a family, proper upbringing of
children (even if marriage may also be entered into by people who are not in the “fertile” age) and
mutual support and help (Section 655, CC), which fully reflects the principle of solidarity. Despite the
fact that marriage is characterized by the word “permanency”, divorce is a legitimate manner of
terminating marriage.

>3 On this see Zoulik, F., 2002, 109 et seq.

>* As for transsexuals, the new law regulates change of sex (Section 29, CC), establishing that the change of sex
of a person occurs on the surgical operation disabling the reproduction functions and changing the sex organs.
It is presumed that the day of the change of sex is the day recorded in the certificate issued by the provider of
health services. The change of sex does not affect the personal state of a man/woman or their personal and
property situation; marriage or registered partnership ceases to exist, though. Details are included in the Act
No. 373/2011 Coll., on Specific Health Services.

>> For more see Hrusakova, M., Kralickova, Z., Westphalova, L. et al., 2014, 1 et seq.
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The legal definition of marriage and of the spouses are applicable for the whole legal order.

So called gender-neutral marriage was not discussed during the preparation of the new Civil Code at
all despite recent development in European countries.>® Nevertheless, there are some pending drafts
in the Parliament of the Czech Republic in these days, both in favour of gender-neutral marriage on
the one side and to support traditional and rather conservative concept of marriage on the other
side. For details see below (2.1.7).

Although The Principles and Starting Points of the New Code of Private Law and many Drafts of the
new Civil Code also contained the registered partnership of persons of the same sex, rules regulating
this matter were taken out from the final version of the Draft of the new Civil Code. Thus, the special
Act on Registered Partnership is still in force. For details see below (2.1.5.2).

2.1.5.2. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

The Act on the Registered Partnership from the 26™ January 2016 (Act No. 115/2006 Coll., further
mainly ARP) continues to be effective, although the norms regulating same-sex unions should have
been incorporated into new Civil Code.”’ For details see above. Only same-sex couples are allowed to
enter into registered partnership.

The legal definition of registered partnership is applicable for the whole legal order.

According to the Act on Registered Partnership, some rights and duties of registered partners are
similar to rights and duties of spouses (for instance provisions against domestic violence and
regulating mutual maintenance duty). However, in many aspects the rights and duties are identical
with the position of informal unions. For instance, there is no community of property, no common
lease of flats by operation of law, no protection of family dwelling and no protection by the provisions
regulating usual equipment in the common household.

However, there is one provision in the new Civil Code that stipulates that “The provisions of Book
One, Book Three and Book Four on marriage and on the rights and duties of spouses apply by analogy
to registered partnership and the rights and duties of partners” (see Section 3020, CC). This means,
for instance, that in case of death, the surviving partner has the same hereditary right as the
surviving husband or wife as the relevant provision was included into Book Three (Absolute Property
Rights), Title Il Law of Succession. For details see below.

No matter how the new Civil Code expressly protects the family established by marriage (cf. Section
3, Sub-Section 2, Para b), CC), it is necessary to mention that informal unions of a man and a woman,
or same-sex couples, also enjoy protection in connection with the Convention for the Protection of
Human Rights and Freedoms as they are guaranteed the right to respect for private and family life
(Article 8, the Convention, in connection with Section 2, Sub-Section 2, CC, referring to the
constitutional order) and the Charter of Fundamental Rights and Freedoms, which provides for
protection of the family without specifying it (Article 32 Section 2, Charter).

There are no articles in the new Civil Code that would establish mutual right and duties between the
cohabitees (e.g. there is no duty to help, no community of property, no protection of family dwelling

*® See Sérgjerd, C., 2012, 167 et seq, Scherpe, J. M., 2016, 40 et seq.

" There was a change recently. The Constitutional Court cancelled rather discriminative provision that
provided that registration of itself is an obstacle for single adoption by one of the registered partners (Section
13, Sub-Section 2, ARP). See Ruling of the Constitutional Court No. Pl. US 7/15, available on
http://nalus.usoud.cz/Search/Search.aspx (20.5.2019) (only in Czech). There were 4 dissenting opinions.
However, registered partners are not still allowed to adopt jointly a minor child or become jointly foster
parents of minors.
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and of a common household and no mutual maintenance duty). Due to traditions, there are no
differences between the children at all, neither in personal, nor property spheres in the Czech legal
order. The law protects property claims of unmarried mother of the child. The new Civil Code
regulates “Maintenance and support, and provision for the payment of certain costs for an unmarried
mother” (Section 920, CC).

The legal definition of registered partnership and of the registered partners are applicable for the
whole legal order.

2.1.6. What legal effects are attached to different family formations referred to in
question 2.5.?

The community of property may arise only between a husband and a wife. If registered partners or
cohabitees own “something together”, there can be only co-ownership with shares between them.
There is no special statutory regulation. For details, see above.

2.1.7. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

At the moment, there are two drafts pending in the Parliament of the Czech Republic.

The first pending draft lodged by the group of deputies is very conservative. It suggests an
amendment to the Charter of Fundamental Rights and Freedoms.”®

As it was mentioned above, the Article 32, Section 1 of the Charter provides: Parenthood and the
family are under the protection of the law. According to the draft amendment, the new version
should state expressis verbis that: Parenthood, the family and marriage as a union of a man and a
woman are under the protection of the law. If this amendment was passed, it would probably ban
any future changes to the Civil Code according to the second pending draft. In other words, the
marriage would remain as the traditional concept.

The second pending draft can be seen by some as progressive and modern, others will view it as a
step undermining the traditional family values. A more correct expression could be alternative.
According to the second pending draft lodged by another group of deputies, the concept of marriage
regulated by the Civil Code should be changed radically.”

The Section 655 CC provides that: Marriage is a permanent union of a man and a woman formed in a
manner provided by this Act. Should the pending draft be passed, the relevant Section would
provide: Marriage is a permanent union of two people formed in a manner provided by this Act.

In addition, the pending draft would not change the current regulation, which states that affiliation
will not be used for establishing parentage of the same sex couples. There should be no gender
neutral parentage in gender neutral marriage.

Finally, according to the draft, the Act on Registered Partnership should be repealed.

2.2. Property relations.
2.2.1. List different family property regimes in your country.

New Civil Code paraphrases the previous provisions establishing that each spouse contributes to the
needs of the family and the family household according to each’s personal and property conditions,
abilities and possibilities so that the standard of living of all members of the family can be the same.
Providing property has the same importance as personal care for the family and its members (Section
680, CC). Besides the duty to contribute to the needs of the family, the law also establishes a mutual

*% parliament of the Czech Republic, Chamber of Deputies, Parliamentary term No. VIII., Draft No. 211/0.
*% parliament of the Czech Republic, Chamber of Deputies, Parliamentary term No. VIII., Draft No. 201/0.
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maintenance duty of the spouses, to the extent of a right to the “same living standard” (Section 697,
CQ).
There is an innovation: the law regulates the institution of the usual equipment forming the common
household (Section 698, CC). It is established that, regardless of the ownership of things that fulfil the
necessary life needs of the family, a spouse needs consent of the other one when dealing with them;
this does not apply if the thing is of negligible value. A spouse may claim invalidity of a legal act with
which the other spouse disposed, without his or her consent, with a thing belonging to the usual
equipment of the family household.
There is another innovation: the regulation of a family enterprise (Section 700, CC). It is defined as an
enterprise where the spouses work together, or at least one of the spouses works with their relatives
up to the third degree, or with persons related with the spouses by marriage up to the second
degree, and the enterprise is owned by one of these persons. Those of them who permanently work
for the family or the family enterprise are considered members of the family participating in the
operation of the family enterprise. Members of the family participating in the operation of the family
enterprise also participate in its profits and in things gained out of those profits as well as in the
growth of the enterprise to the extent corresponding to the amount and kind of their work. This right
may only be waived by a person with full legal capacity by making a personal declaration (Section
701, cC).%°
Regarding marital property regimes, there can be three different property regimes:

e the statutory one (community of property, see 2.2.2 below),

e contractual one (for details see 2.2.3. below)

e and one decided by the court.®
As regards registered partners and cohabitees, no community of property is available.

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

The key concept of marital property law is community of property, which was re-introduced into the
Czech legal order in 1998 by the amendment to the previous Act on the Family and Civil Code.®* The
legal regime of community of property is regulated as first in the New CC. It includes what one of the
spouses has gained or what both spouses have gained in the course of their marriage except for
(Section 709, CC):

a) what serves the personal needs of one of the spouses,

b) what only one of the spouses has gained by gift, succession or bequest unless the donor or

the testator in the will expressed a different intention,

% f the family enterprise is to be divided, a member participating in its operation has a pre-emptive right to it
(Section 704, Sub-Section 1, CC).

®! See Section 724, CC:

(1) In case of a serious reason, a court shall, on the application of a spouse, cancel community property or
reduce its existing scope.

(2) A serious reason shall always mean the fact that a spouse’s creditor requires his claim to be secured to an
extent exceeding the value of what belongs exclusively to that spouse, that a spouse may be considered
prodigal, or that the spouse constantly or repeatedly takes unreasonable risks. The fact that a spouse has
started pursuing business activities or become a partner of a legal person with unlimited liability may also be
considered to be a serious reason.

%2 For details see Psutka, J., 2015.

® Since 1998, the things one uses for the performance of one’s job have not been excluded from the scope of
the legal regime of community of property. For a different attitude, see Boele-Woelki, K., Ferrand, F., Gonzalez-
Beilfuss, C., Jantera-Jareborg, M., Lowe, N., Martiny, D., Pintens, W., 2013.
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c) what one of the spouses has gained as compensation for a non-proprietary infringement of
his or her natural rights,

d) what one of the spouses has gained by legal dealings relating to his or her separate property,

e) what one of the spouses has gained as compensation for damage to or loss of separate
property.

Besides that, community of property includes profit from what is separate property of one of the
spouses. It does not include an interest of a spouse in a company or a cooperative if that spouse has
become a member of the company or the cooperative in the course of the marriage, with the
exception of housing cooperative (Section 709, CC).
Community of property also includes debts assumed in the course of the marriage unless:
a) the debts concern the separate property of one of the spouses — to the extent of the profit
from that property, or
b) only one of the spouses has assumed them without the other spouse’s consent and it was
not within the fulfilment of everyday or common needs of the family (Section 710, CC).

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

The new Civil Code enables modifications of the legal regime of community of property as follows:
a) a regime postponing the creation of community property as of the date the marriage
terminates, and
b) a regime constituting an extension of the scope of the statutory regime of community
property,
c) a regime constituting a reduction of the scope of the statutory regime of community
property.
Besides that, the would-be spouses and the spouses are allowed to create an agreed regime (Section
716, CC) and establish a regime of separated property (Section 729, CC).
As an innovation brought about by the new Civil Code, they are allowed to make arrangements for
the case of termination of marriage due to divorce or death by making a contract of succession
(Section 718, Sub-Section 2, CC).
Both would-be spouses and spouses may do so at any time: before entering into marriage as well as
during the marriage. The lawmakers fully respect the principle of autonomy of will to create a
wedding contract, which was completely curbed in the 1960°s legal regulation. See above.
The parties to the contract are only required to keep the formality of a public deed. A record in the
Public Register is optional (Section 721, CC). For details see below.

2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

As mentioned above, there can be three different property regimes: the statutory one, the
contractual one and the one decided by the court. Just a basic overview of the legal regulation for
the purpose of facilitating comparison is provided below.
A.Administration under the statutory regime

The law provides first of all that rights and duties associated with community property or parts
thereof pertain to both spouses jointly and severally. Both or one of the spouses use, enjoy the fruits
and revenues of, maintain, dispose of, manage and administer the community property as agreed.
Juridical acts relating to community property or parts thereof oblige and entitle both spouses jointly
and severally (Section 713, CC).
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In matters relating to community property and parts thereof which cannot be considered common,
the spouses make juridical acts jointly, or one of the spouses acts with the consent of the other. If
one of the spouses refuses to give consent without a serious reason and contrary to the interests of
the spouses, family or family household or is unable to express his or her will, the other spouse may
apply to a court to substitute the consent of the spouse. If a spouse makes a juridical act without the
consent of the other spouse where consent is required, the latter may invoke invalidity of such a
juridical act (Section, 714 CC).
If part of the community property is to be used for business activities of one of the spouses and the
property value of what is to be used exceeds a level appropriate to the property situation of the
spouses, consent of the other spouse is required upon the first use. If the other spouse has not given
consent, he may invoke invalidity of such an act. If part of the community property is to be used for
the acquisition of a share in a company or cooperative, or if the acquisition of a share results in
liability for the debts of the company or cooperative to the extent exceeding a level appropriate to
the property situation of the spouses, above mentioned rules applies by analogy (Section, 715 CC).
B. Administration under the contractual regime
According to the Civil Code, fiancés and spouses may conclude a contract for the administration of
what is part of their community property which derogates from the provisions established for
administration under the statutory regime. The contract stipulates, which of the spouses will
administer the community property or part thereof (Section, 722 CC).
The spouse who administers community property makes juridical acts independently in matters
relating to the community property, even in judicial or other proceedings, unless otherwise provided
below.
The spouse who administers the entire community property may make juridical acts only with the
consent of the other spouse:
a) when disposing of community property as a whole,
b) when disposing of the dwelling in which the family household of the spouses is located, if
the dwelling is part of community property, or a dwelling of one of the spouses or a dwelling
of a minor child who has not yet acquired full legal capacity and is in the care of the spouses,
as well as when stipulating a permanent encumbrance of an immovable thing which is part of
community property. (Section 723, CC).
C. Administration under the regime formed by the decision of a court
If, when administering community property, a spouse acts in a manner which is clearly contrary to
the interests of the other spouse, family or family household and the fiancés or spouses have not
concluded a contract governing the administration of what forms part of community property, a
court may, on the application of the other spouse, decide how community property will be
administered (Section 728, CC).

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

A) As mentioned above, a record (registration) in the Public Register is optional (Section 721 CC). If a
contract on matrimonial property regime is not registered (and there is no consent of the third
person), it has effect only inter partes (Section 719 CC). If a contract on matrimonial property regime
is registered, it has effect erga omnes.

It does not matter whether or not third parties have been aware of the content or whether they
actually know the existence of the contract. Anyone must be able to get to know the existence of a
contact (in Czech: Seznam listin o manZelském majetkovém rezimu).*

It is possible to do so with the help of any notary or remote access in electronic form. The specific
content of the contract can be seen from a copy of it, which can be made by any notary on request.

% See Sections 35j — 35I, Act No. 358/1992 Coll., on Public Notaries and their Agenda (Notarial Act).
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Entry into the Public Register has also effects when a court’s judgement against one of the spouses is
enforced.®”

Civil Code states that the consequences of a contract on matrimonial property regime may not
exclude spouse’s ability to provide for the family. The content or purpose of a contract on
matrimonial property regime may not affect the rights of a third person, unless the third person has
consented to the contract; such a contract concluded without the consent of the third person has no
legal effects with respect to the third person (Section, 719 CC).

A contract on matrimonial property regime is registered in a public register if so stipulated therein, or
otherwise at the request of both spouses. Everything that changes the statutory property regime of
the spouses is registered in the Public Register. The registration is made without undue delay by the
person who prepared the contract, and if this is not possible, by the person who maintains the Public
Register (Section 721, CC).

B) Beside an optional recording (registration) in the Public Register (Section 721 CC), the law provides
for the obligatory evidence (enrolment) of a contract on matrimonial property regime in the
Database (in Czech: Evidence listin o manZelském majetkovém rezimu).® It shall be carried out by a
notary public who has drawn up the contract on matrimonial property regime by means of remote
access. The purpose is to retain data for future succession proceedings. The database includes not
only contracts on matrimonial property regime, but on regime formed by a court. Third parties are
not allowed to inspect this Database and the evidence does not have effect against them.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

Protection of an economically weaker spouse and third persons is expressly established in the new
Civil Code in a special provision.

It is regulated that a contract of matrimonial property regime may not, due to its consequences,
exclude the spouse’s ability to maintain the family and may not affect, by its content or purpose,
rights of a third person unless the third person agrees with it; the contract made without the third
party’s consent has no legal force for such a party (Section 719, CC).

The law further establishes that if during the existence of community property a debt has arisen only
for one of the spouses, the creditor may achieve satisfaction in the execution of the judgment
recovering the debt also from the community of property (Section 731, CC).

If a debt has arisen only for one of the spouses against the will of the other spouse who
communicated his or her disagreement to the creditor without unnecessary delay after coming to
know about the debt, the community of property may be affected only up to the amount which
would be the share of the debtor if the community property were cancelled and divided (pursuant to
Section 742, CC). This also applies in the case of the spouse’s duty to pay maintenance or if the debt
comes from an illegal act of one of the spouses or in the case of the debt of one of the spouse having
arisen before entering into marriage (Section 732, CC).

If one of the spouses assumed an obligation within six months before the statutory property regime
was changed or excluded, either by a contract between spouses or by a court decision, the claim of
his or her creditor may be satisfied from anything that would have been part of community property
had the contract between the spouses not been concluded or had the court decision not been
rendered (Section 733, CC).

If a contract between spouses or a court decision changing or excluding the statutory property
regime affects a right of a third person, in particular of a creditor, the person concerned may assert
his or her right on the occasion of the settlement of what was formerly part of community property

& According to the Section 262a, Act No. 99/1963 Coll., Civil Procedure Code, and the Section 42, Act No.
120/2001 Coll., Enforcement/Execution Act.
% See Section 35d, Act No. 358/1992 Coll., on Public Notaries and their Agenda (Notarial Act).
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in the same manner as if no contract between spouses has been concluded or no court decision has
been made; in this context, rules mentioned above apply (Section 734, CC and Section 742, CC).

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

If the marriage is terminated by divorce® it is necessary, first of all, to settle and adjust the
community property of the spouses.
As a rule, the law prescribes an agreement between the divorced spouses. If the agreement is not
achieved, the court will decide on the basis of both quantitative and qualitative criteria such as the
interests of unsupported children or the extent to which a spouse was involved in achieving and
maintaining the property values falling within the community of property of the spouses (Section
742, CC).
If within three years from the divorce no agreement is made or petition filed, a legal presumption will
be applied. The spouses or former spouses are conclusively presumed to have settled as follows:
a) corporeal movable things are owned by the spouse who uses them exclusively as an owner
for his own needs or the needs of his family or family household,
b) other corporeal movable things and immovable things are under undivided co-ownership
of both spouses; their shares are equal,
c) other property rights, claims and debts belong to both spouses jointly; their shares are
equal (Section 741, CC).
There is no legal separation in Czech legal system regulated, just de facto one.
Finally, there are some special rules regarding termination of community of property of spouses in
special acts.
The community of property of the spouses is terminated when the court imposes in criminal
proceedings a penalty for the forfeiture of property of one of the spouses or both of them (see
Section 66, the Criminal Code);®® the marriage continues and community of property of the spouses
can be subsequently restored by a court decision (Section 726, CC).
The community of property of spouses is also terminated by a declaration of bankruptcy on the
property of the spouse (Section 268, Sub-section 1, the Bankruptcy/Insolvency Act); ® for the
duration of the effects of the bankruptcy declaration the new community of property of the spouses
cannot be established, even if the debtor has entered into a new marriage.
Regarding registered partners and cohabitees, there are no special rules.

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other

characteristics? For instance, is dowry regulated under your legislation?

No. There are general rules. See above.

®” | the court states that marriage is null, the rules mentioned above apply as well. However, in the case of
matrimonium putativum (no marriage, no community of property), the law provides that marriage was not
formed (Section 677, CC).

% See Act No. 40/2009 Coll., Criminal Code.

% See Act No. 182/2006 Coll., Bankruptcy/Insolvency Act.
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2.3. Cross-border issues.

2.2.1. Is your country participating in the enhance cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

The Czech Republic decided to join the enhanced cooperation procedure with regard to both
Regulations on cross-border property regimes (1103/2016 and 1104/2016). The enhanced
cooperation was authorised by the Council Decision (EU) 2016/954 of 9 June 2016. The two
Regulations apply in the participating Member States since 29 January 2019.

2.2.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

In general, the adoption of the two Regulations on cross-border property regimes is seen as a step
forward that brings considerable benefits to the couples, who are dealing with the property relations
disputes that have cross-border implications.”® Nevertheless, some questions still remain open and
ask for a practical solution.

Because the Regulation 1103/2016 does not define the notion of “marriage” and both Regulations
are gender neutral in application, it is not clear which of the two Regulations shall apply to the
property consequences of same-sex marriages.”* As has already been stated above, the Czech
substantive law only provides marriage for the opposite-sex couples (2.1.5.1). Even though there is
no explicit provision dealing with this matter, same-sex marriages will probably be downgraded to
same-sex registered partnerships, provided for by Czech law. In the Czech courts, the property
consequences of same-sex marriage concluded abroad will therefore, presumably, be dealt with
according to the Regulation 1104/2016.

It should however be stated that the solution is not even clear under Czech private international law,
as the commentaries are not unanimous on this matter. While some authors consider that the
property effects of same-sex marriage shall be handled in the conflict of laws as “registered
partnership and similar regimes”’?, others propose that the provision concerning “matrimonial
property regimes””® shall apply.

2.2.3. Are you expecting any problems with the application of the rules on jurisdiction?

The system of jurisdictional grounds set out in the two Regulations is rather complex.

Jurisdiction in “connected cases” (Article 4, 5 of the Regulation 1103/2016) corresponds to Czech
national regulation.

Under the Czech private international law rules, a choice of court is allowed in matters of cross-
border property relations. Prorogation of jurisdiction will be more limited under the two
Regulations.”

Risk of forum shopping may arise with regard to the property effects of same-sex marriages.

70 Zavadilova, L. in Stani¢kova, M., Melecky, L., Kovarova, E., Dvorokova, K., 2018, 1605-1612.
" For further details, see Dutta, A., 2018, 145-158.

2 See Bfichacek, T., Fiserova, Z., 2014, 342.

7 See Zavadilova, M., Grygar, J., 2013, 438.

" For details see Hrnéifikova, M., 2016, 527-540.
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2.2.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

In accordance with the temporal scope of application of the two Regulations, there will be parallel
conflict-of-law regimes on cross-border property relations, i.e. both the national conflict-of-law rules
and the unified conflict-of-law rules will apply to determine the law applicable.

As far as the objective connecting factors are concerned, it may be problematic that the two
Regulations are based on the principle of immutability and that the application of an escape rule is
only limited. In some cases, these solutions do not have to correspond to the legitimate expectations
of the couples.

A choice of the applicable law in matters of agreements on matrimonial property regimes is already
allowed under the Czech private international law rules. Therefore, party autonomy is not a novelty
in matters of matrimonial property regimes.”> However, a possibility to choose the law applicable for
immovables (lex rei sitae) under the two Regulations would be preferable.

2.2.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

The two Regulations provide sufficient safeguard mechanisms (namely option to decline jurisdiction
and the public policy exception) for the Czech courts in order to deal with unknown foreign
institutions (same-sex marriages, marriages with minors etc.). Moreover, the recognition and
enforcement of a decision on cross-border property regime should not imply the recognition of the
marriage or registered partnership underlying the property regime which gave rise to the decision.

2.2.6. Are there any national rules on international jurisdiction and applicable (besides
the Regulations) concerning the cross-border property relations in your country?

The fundamental national source of Czech private international law is Act No. 91/2012 Coll., on
Private International Law, as subsequently amended (“PILA”), which entered into force on 1 January
2014. While the jurisdiction of Czech courts in matters of cross-border property regimes shall be
determined based on the general provision on jurisdiction (Section 6, PILA), there are special conflict-
of-law rules for the determination of the law applicable to property relations between spouses
(Section 49, Sub-Section 3, PILA), agreements on matrimonial property regimes (Section 49, Sub-
Section 4, PILA), and registered partnerships and similar relationships (Section 67, Sub-Section 2,
PILA). However, the Czech national rules apply only as far as they are compatible with the two
Regulations.”

3. Succession law

3.1.General.

3.1.8. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

CC adopted in the year 2012 that came into effect on the 1st January 2014, its title Ill (sec. 1475 -
1720) is the main legal source of substantive SL.

7 For details see Pfeiffer, M., 2012, 291-305; Zavadilov4, L., 2017, 120-139.
% In details see Pauknerovda, M., Rozehnalovd, N., Zavadilova, M., 2013, Ixxiii, 853; Bfiza, P., Bfichacek, T.,
Fiserova, Z. et al., 2014, xxi, 745.
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Act No. 292/2013 Coll., on special court proceedings adopted in 2013 and effective since 1st January
2014 is the main source of procedural law on succession. Act No 358/1992 Coll. on notaries and their
activities also governs some procedural aspects of SL.

3.1.9. Provide a short description of the main historical developments in SL in your
country.

Communist coup d’état that took place in 1948 strongly influenced civil law in the Czechoslovakia for
over 40 years, including succession law. Communist doctrine as restrictions of private ownership
resulted to adoption of Act No. 141/1950 Coll., Civil Code that came into effect on 1 November 1951.
Since that moment SL was marginalized and reduced. Intestate succession was preferred over
individual testator’s last will, circle of heirs were significantly reduced and consequently the property
of the deceased fell very often in the state ownership as collectivization of property was strongly
promoted. Those trends were even strengthened after the adoption of Act No. 40/1963 Coll. that
came into force in year 1964. After the events of the Velvet revolution in year 1989, the SL started to
change and those changes culminated in the adoption of the CC. The primary purpose of the new
inheritance legislation adopted in 2012 was to strengthen "rights of the deceased person" in a sense
that some traditional instruments were reintroduced and some new instruments on how the person
can influence the disposition of his assets after his/her death were adopted. Among the most notable
new institutes belong in particular the (i) new approach to the liability for debts of the deceased
person, (ii) possibility to execute an inheritance agreement, (iii) possibility to make a bequest, (vi)
possibility to include conditions under which the inheritance shall be distributed.

3.1.10. What are the general principles of succession in your country?

Principle of preserving values reflects the fact that property values do not occur suddenly, but are
usually the result of the activities of many generations. Therefore, the work of the past generations
(ancestors) should be retained for the next generation (successor, follower) by the means of SL.”’
Principle of universal succession means that the heir enters into all rights and duties of his
predecessor, with the exception of those rights or duties that are extinguished by the death of the
deceased. According to the previous legal regulation, the heir’s liability was limited to the amount of
the acquired inheritance passed to him by the testator's death. Contemporary regulation provides
that the heir in principle shall pay all the testator's debts (sec. 1704 CC). However, the heir may limit
his obligation to pay debts if he exercises the right of reservation as to estate inventory. In that case
he pays the testator's debts only up to the value of the acquired inheritance (sec. 1706 CC).”®
Principle of freedom of testator in the choice of heirs. The decedent may determine freely to whom
his property is left. Freedom of the testator is limited only to a certain extent by the rights of the
indispensable heirs (cf. § 1643 (2) and § 1644 CC). But still, the deceased may exclude even an
indispensable heir from his right to a compulsory part or reduces it by disinheriting him.”

The principle of the heir's freedom to acquire or reject an inheritance. One of the fundamental
principles of inheritance stipulates that no one can be forced to refuse or accept inheritance, with
some exception to the contracting heir.®

7 svoboda, J., Kli¢ka, 0., 2014, 200.
78 .
Ibid.
” Ibid.
8 |bid.
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3.1.11. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

A district court has the jurisdiction to handle all succession proceedings. The court instructs a notary
to manage the succession proceedings. That notary chosen by the court then acts and takes decisions
in the proceedings on behalf of the court.®

The court initiates succession proceedings on its own motion as soon as it learns of the death of the
deceased. Deaths are notified to the competent court by the registry. However, the court may learn
of the death of a deceased person by other means, e.g. from the police, from a healthcare facility or
from any heirs.

Firstly, in its preliminary enquiries the notary ascertains information about the deceased, his or her
assets and debts, the group of heirs and whether the deceased left a will or other disposition of
property upon death. The notary typically extracts such information from public lists, from the
register of legal acts upon death, from the register of documents on marital assets and, by
questioning the person in charge of the deceased's funeral. Where required by law or for other
reasons, the court also takes urgent action to secure the estate.

Once the preliminary enquiries are over, the notary orders a hearing and instructs potential heirs of
their right of succession and their right to demand that an inventory of estate assets be drawn up. If
any of the heirs seeks an inventory of estate assets, this is ordered by the court.

If the deceased had joint marital assets, the notary — following a communication with the parties —
draws up a list of these assets and a list of joint liabilities, and determines the value of the assets.
Assets disputed by the parties are disregarded. The surviving spouse then has the opportunity to
reach an agreement with the heirs on the settlement of joint marital assets. That agreement
stipulates which assets accrue to the estate and which are to remain with the surviving spouse (the
principle that the shares of both spouses are equal need not be respected). It is also possible to enter
into an agreement under which all joint assets accrue to the surviving spouse, with none of those
assets forming part of the estate. The agreement on the settlement of joint marital assets property
between the heirs and the surviving spouse must not contradict the law or the deceased's
instructions set out in the disposition of property upon death. Otherwise the notary will not approve
the agreement.

If the notary does not approve the agreement on the settlement of joint marital assets, or if no such
agreement is concluded, the notary settles joint marital assets itself.

After settling joint marital assets, the notary draws up a list of the estate's assets and liabilities. In
doing so, any contentious assets or liabilities are disregarded. The notary then appraises the value of
assets in the estate, as a rule, according to concurring statements provided by heirs. It is very rare for
expert opinions to be commissioned for such valuations.

If the deceased did not leave a disposition of property upon death, the heirs may reach agreement
on how to divide the estate in any way they wish. The court confirms the heirs' acquisition of
inheritance under that agreement. In the absence of such an agreement, the court confirms their
inheritance according to ratios derived from the law for intestate succession.

If the testator, in the disposition of property upon death, provides instructions on how to divide the
estate, the court confirms the heirs' acquisition of the estate according to those instructions.
Otherwise, the heirs may agree on how to divide the estate between them. Nevertheless, the heirs
may agree on differing levels of shares in succession only where this possibility has been expressly
conceded by the testator.

If a mandatory heir asserts the right to a reserved share, the other heirs may reach an agreement
with that heir on the settlement of the reserved share (a severance payment). Otherwise, an
inventory of the estate must be ordered to calculate the reserved share.

Before a decision on the estate is handed down, proof must be provided to the court that due
legacies have been resolved and that other legatees have been notified of their right to a legacy.

¥ |n details see Lavicky, P., 2015, 257-517.
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3.1.12. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

A decedent may designate the other contracting party or a third person to be an heir or legatee by an
inheritance contract (sec. 1582 - 1593 CC) if the other party accepts that. The inheritance contract
has priority over other legal bases for succession, but disposition of the entire decedent’s estate is
not allowed under such contract. At least a quarter of the decedent’s estate must remain vacant so
that the decedent may make disposition thereof according to his specifically expressed will. Where a
decedent also wishes to leave this quarter to a contractual heir, he may do so in his testament.

The testament as a revocable expression of will made by a decedent to leave to one or several
persons at least a share of decedent’s estate has priority over statutory - intestate succession.

Where there is no succession of heirs under an inheritance contract or testament, statutory
succession of heirs to the decedent’s estate or part thereof arises. If there is no statutory heir or if he
does not acquire the inheritance, legatees become heirs in proportion to the value of their legacies.
Cumulative application of legal titles is possible; it happens usually in case when the decedent did not
include all of his estate into the testament.

3.1.13. What happens with the estate of inheritance if the decedent has no heirs?

Where no heir inherits, the inheritance shall devolve to the Czech Republic, which is considered to be
the statutory heir (escheat). The state does not have the right to refuse inheritance or the right to
legacy. With respect to other persons (especially in relation to deceased debts), the state has the
same status as an heir who has made a reservation as to estate inventory (meaning that the debts
should by paid by the state only up to the value of the estate of inheritance) (sec. 1634 CC).

3.1.14. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

There are no special rules of such kind.

3.2.Intestate succession.

3.2.7. Are men and women equal in succession? Are domestic and foreign nationals equal
in succession? Are decedent’s children born in or out of wedlock equal in
succession? Are adopted children equal in succession? Is a child conceived but not
yet born at the time of entry of succession capable of inheriting? Are spouses and
extra-marital (registered and unregistered) partners equal in succession? Are
homosexual couples (married, registered and unregistered) equal in succession?

Men and women are equal in succession. There is no distinction between domestic and foreign
nationals, they are also equal in succession. There is no difference in treatment between children
born in or out of wedlock.

Adopted children in general are in the same position in relation to succession.

Child conceived but not yet born at the time of dead of hid/her parent is capable of inheriting.
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Spouses have precedence in case of intestate succession over extra-marital partners. A spouse
inherits in the first class of heirs together with decedent’s children equally (sec. 1635 CC). Czech law
does not provide any possibility to register extra-marital partnership of different sex couples. Thus,
extra-marital partner may inherit in second class of heirs only if decedent’s descendants do not
inherit and if such partner lived with the decedent in the common household for at least one year
before his death and, as a result, cared for the common household or was dependent on
maintenance of the decedent. In such case the partner will inherit equally together with:

e other persons fulfilling the conditions of living with the deceased and caring of common

household or dependency on the descendent,

e the spouse and

e the decedent’s parents;
however, the spouse shall always inherit at least half of the decedent’s estate even in case that the
spouse was not living with the deceased at the time of death (sec. 1636 CC).
If neither the spouse nor any of the parents inherit, the extra-marital partner shall inherit equally
together with:

e other persons fulfilling the conditions of living with the deceased and caring of common

household or dependency on the descendent,

e and decedent’s siblings
in the third class of heirs (sec. 1638 CC).
Same-sex couples who entered into registered partnership are intestate heirs in the same position as
the spouses.

3.2.8. Are legal persons capable of inheriting? If yes, on which basis?

Legal persons are not capable to inherit as heirs in case of intestate succession, but they are capable
of inheriting based on testament or inheritance contract.

3.2.9. s the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

A person is excluded from his succession right if he commits an act having the nature of an
intentional criminal offence against the decedent, his ancestor, descendant or spouse, or a
despicable act against the decedent’s last will, especially by forcing or deceitfully seducing the
decedent to express his last will, frustrating his expression of last will, or concealing, falsifying,
forging or intentionally destroying his testament, unless he was expressly forgiven for such an act by
the decedent (sec. 1481 CC).

If, on the date of the decedent’s death, divorce proceedings initiated on the application of the
decedent are in progress, where the application was filed because his spouse committed an act
constituting domestic violence against the decedent, the decedent’s spouse is excluded from
succession rights as a statutory heir (sec. 1482 (1) CC).

If a parent has been relieved of his parental responsibility because he abused or was at fault for
seriously neglecting such responsibility or its exercise, the parent is excluded from the succession
right entitling him to inherit from his child by statutory succession of heirs. (sec. 1482 (2) CC)

3.2.10. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

There are six classes of heirs ex lege. (sec. 1635 — 1640 CC)
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It the first class of heirs the decedent’s children and spouse inherit in equal shares. If any of the
children does not inherit, his share is acquired equally by his children; the same applies to more
distant descendants of the same ancestor.

If the decedent’s descendants do not inherit, the second-class heirs inherit. They consist of the
spouse, the decedent’s parents and those who lived with the decedent in the common household for
at least one year before his death and, as a result, cared for the common household or were
dependent on the maintenance of the decedent. Second class heirs inherit equally; however, the
spouse shall always inherit at least half of the decedent’s estate.

If neither the spouse nor any of the parents inherit, the third class of heirs, which consists of
decedent’s siblings and those who lived with the decedent in the common household for at least one
year before his death and, as a result, cared for the common household or were dependent on the
maintenance of the decedent, will inherit in equal shares. If one of the decedent’s siblings does not
inherit, his share of inheritance is acquired by his children equally.

If no heir inherits in the third class, the heirs from the fourth class, which includes the decedent’s
grandparents, will inherit equally.

If none of the fourth-class heirs inherits, only the grandparents of the decedent’s parents inherit in
the fifth class. The grandparents of the decedent’s father are entitled to half of the inheritance and
the grandparents of the decedent’s mother to the other half. Both couples of grandparents shall
equally divide between them the half to which they are entitled. If one of the grandparents from a
couple does not inherit, the vacant eighth shall devolve to the other grandparent. If a couple does
not inherit, their quarter shall devolve to the other couple from the same side. If none of the couples
from the same side inherits, the inheritance shall devolve to the couples from the other side in the
same proportion as they divide the half of the inheritance to which they are entitled to directly.

If none of the fifth-class heirs inherits, the sixth class of heirs shall include the children of the
decedent’s siblings’ children and the children of the decedent’s grandparents. They inherit equally. If
any of the children of the decedent’s grandparents does not inherit, his children shall inherit.

3.2.11. Are the heirs liable for deceased’s debts and under which conditions?

General rule (based on principle of universal succession) is that heirs that acquired inheritance are
liable for deceased's debts (sec. 1670 CC).

Yet, the heir that acquired inheritance may exercise his right to demand an inventory of the estate. In
such case, the heir is liable for the deceased's debts only up to the value of the inheritance received.
In some specific cases, the court may order an inventory of the estate even if no heir requests this,
primarily for the protection of minor heirs, heirs whose residence is unknown, and the testator's
creditors (sec. 1674 — 1676 CC).

Heirs who do not seek an inventory of the estate are liable for the deceased's debts fully, jointly and
severally.

An heir has also the right to refuse inheritance after the decedent’s death. He/she may do so within
one month from the date on which a court has notified him/her of the right to refuse inheritance and
the consequences of refusal.

3.2.12. What is the manner of renouncing the succession rights?

A succession right may be renounced in advance by a contract with the decedent in the form of
notarial deed (public instrument) (sec. 1484 CC). The renunciation has effects against the
descendants, unless stipulated otherwise. By renouncing his succession right, a person also
renounces his right to the forced share; however, a person who only renounces his right to the
forced share does not renounce his right arising from testate or intestate succession. The rights and
duties under such an agreement may be extinguished in writing (notarial deed is not necessary for
extinguishing).
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3.3.Disposition of property upon death.
3.3.2. Testate succession.
3.3.1.1. Explain the conditions for testate succession.

Czech law (sec. 1532 CC) stipulates that a testament must be in written form (as private instrument
or public instrument), unless it was made with concessions.
The following concessions are allowed by the law (sec. 1542 — 1549 CC):

e A person who is under imminent threat to life due to a contingency has the right to make a
testament orally before three witnesses present at the same time.

e A person in a place where usual social intercourse is paralysed as a result of a contingency
and who cannot be reasonably required to make a disposition mortis causa in another form
has the same right.

e If a decedent wishes to make testament in the form of public instrument and there is a
reasonable concern that he would die before he can do so, his last will may be recorded, in
the presence of two witnesses, by a mayor of the municipality in whose territory the
decedent is located.

e Due to a serious reason, last will of a decedent may be recorded in the presence of two
witnesses aboard a naval vessel sailing under the national flag of the Czech Republic or an
aircraft registered in the Czech Republic by the commander of the naval vessels or aircraft, or
by his representative.

e When participating in an armed conflict or military operations, the last will of a soldier or
another member of the armed forces may be recorded in the presence of two witnesses by a
commander of a military unit of the Czech Republic or another soldier at the rank of officer
or higher.

3.3.1.2. Who has the testamentary capacity?

Generally, persons with full legal capacity have testamentary capacity. An individual acquires full
legal capacity upon reaching the age of majority, which is eighteen years of age. Before reaching the
age of majority, full legal capacity is acquired by being granted legal capacity or by entering into
marriage.

However, children over the age of fifteen may make dispositions mortis causa (testament or
succession agreement) in the form of a public instrument (sec. 1525 — 1528 CC).

A person whose legal capacity has been limited (e.g. by a court’s decision due to mental illness) may,
within the relevant limitations, only make dispositions mortis causa in the form of a public
instrument.

A person whose legal capacity has been limited due to a pathological addiction to alcohol
consumption, use of psychotropic substances, or similar products or toxins, or due to a pathological
addiction to gambling which constitutes a serious mental disorder may, within the relevant
limitations, make dispositions mortis causa in any form prescribed, but of no more than half of the
decedent’s estate. The remaining share of the decedent’s estate shall devolve to the statutory heirs;
however, where only the State is to inherit as a statutory heir, a decedent may make disposition
mortis causa of the entire decedent’s estate.

3.3.1.3. What are the conditions and permissible contents of the will?

A decedent may provide a condition, determination of time or a mandate in the will. If a clause aims
to apparently harass an heir or legatee as a result of the decedent’s manifest arbitrariness, it is
disregarded (typically it would be forbidden to make a condition asking an heir to get divorced, to
give consent to child adoption etc.). Also a clause which is clearly contrary to public order or is
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incomprehensible is disregarded. Impossible resolutive condition is disregarded as well. If a
testament contains impossible suspensive condition when granting a right to a person, such clause
deems to be invalid.

The will may contain selection of executor of testament or administrator of the estate or its part.
Moreover, by the last will the decedent may indicate tutors for his children.

3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

A testament is a revocable expression of will whereby a decedent personally leaves to one or several
persons at least a share in his decedent’s estate and also legacy, where appropriate, to be received
upon his death.

Private instrument testaments shall be (sec. 1533 — 1536 CC):

e written and signed by decedent’s own hand; or

e signed by decedent’s own hand and at the same time expressly declared before two
withesses that the instrument contains his last will; or

e if adecedent is blind, he shall express his last will before three witnesses present at the same
time in an instrument that must be read aloud by a witness who has not written the
testament. A decedent shall confirm before the witnesses that the instrument contains his
last will;

e if the decedent is a person with a sensory disability and he cannot read or write, he shall
express his last will before three witnesses present at the same time in an instrument whose
contents must be interpreted in a special method of communication of the decedent’s
choosing by a witness who did not write the testament.

A decedent may express his last will in a public instrument - notarial deed certified by notary public
sec. 1537 CC).

3.3.1.5.Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

The Central Register of Wills was established in 2001. From 1 January 2014, following the general
recodification of private law in the Czech Republic, the register of wills was replaced by a Register of
Legal Acts upon Death. This register is a private computerised list maintained, run and administered
by the Notarial Chamber of the Czech Republic.

If a notary draws up one’s last will in the form of a notarial deed or if a notary has taken receipt of
such an instrument not in the form of a notarial deed for notarial safekeeping, he or she enters
information on that instrument and on the person drawing it up in the abovementioned register by
electronic data transmission.

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

Succession agreements are among legally regulated basis for succession according to Czech law
(sec. 1582 — 1592 CC). In an agreement on succession, a testator who is of age and has full legal
capacity may appoint an heir or a legatee, who may be the other contracting party or a third party.
The testator cannot cancel an agreement on succession unilaterally.

A testator may dispose of no more than three-quarters of his or her estate by an agreement on
succession; a quarter of the estate must remain free, although the testator may make a will
regarding that remaining estate.
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Spouses may appoint each other as heirs under an agreement on succession. It may be agreed that
the rights and obligations under an agreement on succession are annulled upon divorce.
An agreement on succession may be drawn up only in the form of a notarial deed.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

Majority of conditions for validity are governed by specific SL rules (Incapacity to make dispositions
mortis causa, effects of error, form of testament etc.) but some general civil rules would apply as well
(requirement of freewill etc.).

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

Decedent’s children and, if they do not inherit, their descendants are protected as so-called forced
heirs and are entitled to a forced share (sec. 1642 — 1645 CC). Only persons who have renounced
inheritance or the forced share, lack the capacity to inherit or if they have been disinherited by the
decedent, they are not entitled to the forced share.

If a forced heir is a minor, he must inherit at least three-quarters of his statutory inheritance share. If
a forced heir is an adult, he must inherit at least a quarter of his statutory inheritance share.

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

Czech experiences in application of the Succession Regulation 650/2012 are still quite limited.
Neither Czech Supreme Court nor Constitutional Court has reviewed in the practice any case related
to application of the Succession Regulation yet. Nevertheless, Czech authorities commonly issue
European Certificate of Succession and the certificates issued in other member states are valid
documents for the recording of succession property in the relevant registers in the Czech Republic.

3.3.5.2. Are there any problems with the scope of application?

There has been reported that Czech Cadastral Offices demand the precise identification of inherited
immovable property in the Certificate of Succession issued by authorities from other EU countries to
register heirs as new owners of such property but e.g. German courts refuse to provide the
Certificate with such data.®

3.3.5.3. How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country had experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

There are no public data available.

8 Heidenhain, S., Zapis pozemkl do evropského dédického osvédéeni z Némecka. Available at

https://www.pravniprostor.cz/clanky/mezinarodni-a-evropske-pravo/ht-zapis-pozemku-do-evropskeho-
dedickeho-osvedceni-z-nemecka (20.5.2019).
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3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

No problems arising in practice have been reported.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

There is no information available.®®

3.3.5.6. How s issuing and relying on the Certificate of Succession operating in your
country?

Section 288a of the Act on special court proceedings provides respective regulation and assigns the
competence to issue certificate to the notary public (if proceeding dealing with the succession is still
pending) or the court (if the proceeding has been finished).

3.3.5.7.Are there any national rules on international jurisdiction and applicable
(besides the Succession Regulation) concerning the succession in your country?

Yes, sec. 74-75 of the Act No 91/2012 Coll governing private international law contains relevant
provisions.?* However, these shall apply only in if the Succession Regulation is not applicable.
Moreover, there are also many bilateral international conventions regulating the jurisdiction on
succession (e.g. with Russia, Cuba, Ukraine).
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Denmark
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Vincenzo Bonanno and Giovanna Di Benedetto

Roberto Garetto (1.1)

Stefano Zordan (1.2.-1.4)

Paolo Quacquarini (2.1.2; 2.1.5.1; 2.1.6; 2.1.7)

Manuela Giobbi (2.1.1; 2.1.3; 2.1.4; 2.1.5; 2.1.5.2)

Giovanni Russo (2.2 —2.2.8)

Paolo Quacquarini (2.3 - 2.3.6)
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1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

The classification into unipersonal families, nuclear families and complex families applies to the
quickly-changing Danish society as well. Most Danish families are small, of the nuclear type. Today
marriage is no longer a prerequisite to form a family. Many couples live together without legalising
the arrangement with marriage. Children are raised to be independent from an early age; most are
put in day care centres at about 1 year old.

The relatively high fertility rate in Denmark for the last few decades is regarded to be a result of the
welfare policies, which enable citizens, both men and women, to balance work and family life. Such
welfare system is pre-eminently geared towards the individual, which makes it significantly different
from the more family-oriented systems in Southern Europe.

In general, state support towards gender equality is a staple of the Danish model. In particular,
female economic autonomy and respect for individual choice is increasing. Fertility has been rising
among women over 30, while declining among women younger than 30 years.

Danish youth leave their parental home early, girls even earlier than boys, normally by the time they
have completed school education and before entering further education. Occasionally they come
back to their parents’ home for a limited period in-between studies, but this is not very common. By
the age of 20-21, about half of them live independently or have entered into a civil partnership;
while, just some of them have opted for marriage.

Until recently, a family was constituted through the legal event of contracting a marriage, but today
marriage is far from being the only type of family-creating act. The predominance of the legal
marriage has in fact been substituted by a diversity of family types.

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

Since 2014, there is a constant increase in the number of marriages and registered partnerships in
Denmark, which enjoy the same legal status. In 2014 28337 unions were registered, while in 2018
the number grew up to 32530. Heterosexual marriages have increased from 27967 in 2014 to 32045
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in 2018. In 2014 were registered 155 marriages between two men; 187 in 2018. In 2014 there were
209 marriages celebrated between two women; while 293 in 2018. The number of registered
partnerships between two men remained the same since 2014, totalling to 3 in 2018. Similarly,
registered partnerships between two women have also been statistically insignificant: only 2 were
celebrated in 2018.

In 2018, the number of marriages taking place in a civil ceremony doubled compared to those
celebrated in church®®.

1.3.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

The number of divorces has been declining in Denmark: from 19387 instances in 2014 to 14936 in
2018. Contrary to the general trend, divorces between two men have increased from 12 in 2014 to
34 in 2018, while those between two women have gone from 36 in 2014 to 64 in 2018.

In the period 1988-2008 the divorce rate on registered marriages has steadily declined from 46.17 %
to 44.77 %. In the range 2014-2018, from an initial higher figure of 54.39 %, it has decreased
constantly to reach a figure of 46.51%.

The number of dissolved same-sex partnerships has been following the same trend: 70 unions
between men were dissolved in 2014, while only 21 in 2018; 134 partnerships between two women
were cancelled in 2014, while only 46 in 2018. In total, there were 19639 divorces and dissolved
partnerships in 2014 and 15101 in 2018.

In 2016 in Denmark the crude marriage rate (marriages per 1,000 inhabitants per year) was 5.4, while
the crude divorce rate (divorces per 1,000 inhabitants per year) was 3.0. In the EU in 2015 the crude
marriage rate was 4.3 and the crude divorce rate 1.9. In 2016 the Danish divorce-to-marriage ratio
was 56. Compared to the EU-28 average, in Denmark the crude marriage rate is lower, while the

crude divorce rate is quite higher>*°.

1.4.Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

In Denmark, heterosexual marriages involving foreign grooms have registered an increase from 5101
instances in 2014 to 5419 in 2018. Similarly, those with a foreign bride have gone from 6560 in 2014
to 6775 in 2018. While homosexual marriages celebrated in Denmark by foreigners went from 364 in
2014 to 476 in 2018, same-sex marriages between Danish parties celebrated abroad slightly declined
from 6in 2104 to 4 in 2018.

It should be noted that some of these figures could be affected by the fact that foreign parties might
not have been accounted for in the Danish population register.

Similar is the trend concerning divorces involving a foreign male: from 2903 cases of 2014, they have
gone up to 6620 instances in 2018. On the other hand, divorces involving a foreign female have
decreased from 3323 cases in 2014 to 3032 in 2018,

belg529 www.dst.dk/en/Statistik/emner/befolkning-og-valg/vielser-og-skilsmisser/vielser (16.5.2019).

>30 Eurostat, Marriage and divorce statistics, https://ec.europa.eu/eurostat/statistics-
explained/index.php/Marriage and divorce statistics (16.5.2019).
>3 www.statbank.dk/10001 (16.5.2019).
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2. Family law.

2.1.General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL?

The Danish legal system could be considered as a hybrid between the civil and the common law®*.
Regarding to civil law, there is not just one code, but legal sources could be found in multiple and
separate Acts of Parliament®.

In particular, regarding to marriage, they are:

- The Marriage and Matrimonial Causes Act No. 148 of 8 May 1991, which has been modified
by Consolidated Act No. 1818 of 23 December 2015.

- The Act on Spouses’ Financial Matters No. 548 of 30 May 2017, with effect from 1 January
2018, replacing The Act on the Legal Effects on Marriage.

- The Act on Division Spouses’ Asset No. 594 of 2011.

Concerning the children, the most important acts are:

- The Children Act No. 460 of 7 June 2001, modified by The Consolidated Act No. 1817 of 23
December 2015.

- The Parental Responsibility Act No. 388 of 14 June 1995, modified by The Consolidated Act
No. 1820 of 23 December 2015.

It must be also mentioned that in 2012 gender-neutral marriage was introduced in Denmark by the
Act No. 532 of 12 June 2012. This Act did not enter into force in Greenland and Faroe Island.

It must be noted that, even though there is not a formal recognition of the precedent (stare decisis)

principle, case law is also important in interpreting legislation®**.

2.1.2. Provide a short description of the main historical developments in FL in your
country.

During the 19" century, due to the industrialisation, the husband often worked outside the house
and the family transformed herself and became more similar to the current one. It lost his nature of
production unit and the extended family shifted to the nuclear family. However, marriage was still
decisive for the status of spouses and children and it was the only accepted form of family. Divorce
was strictly limited and occurred only for serious reasons.

Until the 20™ century, the father was in charge of the family and his decisions were dominant. He
was the only working party, so that he was responsible for providing the needs of the wife and the
children. During the 1920’s, due to the liberal ideals and the women’s liberation movements, it was
introduced the Act no. 276 of 30 June 1922, regarding the conclusion and the dissolution of the
marriage. By the Act no. 56 of 18 March 1925, there was also the possibility to introduce the
separate property regime and the separate liability for debts incurred during the marriage®*. This
Act, which is still regulating matrimonial property law today despite the amendments, represents a
form of equality between the spouses for what concerns either the economic or the personal

matters>.

> Lund-Andersen, 1., 2015, 147-148.

Scherpe, J. M., 2016.

Lund-Andersen, I., 2015, 147-148.

Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Juridiske Fakultete Kobenhavens
Universistet, 4, www.ec.europa.eu (16.5.2019).

>3 Scherpe, J. M., 2016.
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Afterwards, new social changes occurred. Unmarried cohabitants gradually supplemented married
couples and the number of divorces increased. Meanwhile, the family reduced his functions towards
his member’s care, because it was partly replaced by public day care centres. Thus, recent decades
have brought about extensive changes in formation, functions and support of the family>*’.

For these reasons, the Act no. 256 of June 1969 modified the Act no. 276/1922: spousal support was
introduced in case of divorce®*®.

Some decades later, the Act no. 372 of 7 June 1989, with effect from 1 October 1989, recognised
same-sex couples. They could register their union before the civil status officer, in order to obtain the
same effects of the marriage539. In 2012, the Act no. 532 of 6 June has recognised the same-sex
marriage. From this date, registered couples can convert their partnership into marriage or they can

decide not to. However, it is no longer possible to register new same-sex unions*.

2.1.3. What are the general principles of FLX in your country?

The specific aim of Danish marriage legislation is that spouses are considered two independent
persons having equal rights. The Marriage Act 2 provides that both husband and wife shall support
each other during the marriage and safeguard the family interests. These obligations can be fulfilled
either by financial contribution or by housework. Nevertheless, both the spouses are obliged to

contribute to maintaining a standard of living for the family, according to their financial resources*'.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

Family may be defined either inside or outside the framework of marriage. Same sex couples and
cohabitants have been included in the family concept as well.

2.1.5. Family formations.

According to the Danish legal system, family formations are currently represented by married
couples (either opposite-sex or same-sex), same-sex registered unions not converted into marriage

yet and informal cohabitation partners (either opposite-sex or same-sex)>*.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

About definition of the term ‘spouse’, it must be mentioned that Danish law also includes same-sex
registered partners, even though there is no possibility of registering new unions any longer.
Regarding the marriage, in Denmark there is no sex requirement in order to get married, because
same and opposite sex marriages are both recognised.

> Scherpe, J. M., 2016.

Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Juridiske Fakultete Kobenhavens
Universistet, 4, www.ec.europa.eu (16.5.2019).

> Colangeli, D., 2004, 8.

Nielsen, L., 4, Donati, P., Ferrucci, F., 1994, 64, Lund-Andersen, I., 2015.

Scherpe, J. M., 2016.

Scherpe, J. M., 2016.

538

540
541
542

162


http://www.ec.europa.eu/

Family Property and Succession in EU Member States National Reports on the Collected Data

Regarding the other requirements, the Matrimonial Causes Act, at Chapter 1, sections 1-11 (b) states
that marriage is legally valid when is between two single parties who are not under 18 years old,

capable and not related. At the same time, marriage must be a voluntary act>®.

2.1.5.2. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

Danish legal system recognises several types of relationships, such as the marriage (either opposite-
sex or same-sex), same-sex registered unions not converted into marriage yet and informal
cohabitation partnerships. For what concerns marriage, Danish legal system completely defines it
according to personal and economic effects, but also regarding to the effects of dissolution.

At the same time, the informal cohabiting couples are also recognized. They are legally defined in
specific areas, by several laws. They are The Danish Inheritance Act, The Danish Administration of
Estates Act and The Danish Insurance Contracts Act.

For what concerns the legal relation between parents and children, The Danish Children’s Act and
The Danish Parental Responsibility Act does not make any distinction between children born in an
informal relationship and those born during the marriage. In 2014, The Consolidation Act No. 1821 of

23 December 2015, modifying The Danish Adoption Act, gave to the cohabitants the right to adopt™*.

2.1.6. What legal effects are attached to different family formations referred to in
question 2.5.?

Danish law system recognises several and different legal effects to the married couples and the de
facto families. Concerning to the patrimonial effects, the latter ones are not equalized to the married
unions, even though there some specific laws about. For instance, no financial support to each other
is provided. On the contrary, both the unions have the same rights and obligations towards the
children’s care and they are entitled to adopt. The cohabitants have fewer rights upon inheritance. In
fact, they have the right to inherit only in case of a specific will. Nevertheless, the informal unions
have some rights in respect of social security, compensation, taxes and housing®®, as well as the
married couples.

2.1.7. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

Denmark already reformed family formations few years ago, by equalizing same-sex marriages to the
opposite-sex ones. At the same time, cohabitating couples who are not married are defined in
specific areas and they are almost equalized to the married unions. No proposal reform is in place, at
the moment.

> Lund Andersen, I., 2015, 157-158.

Scherpe, J. M., 2016.

Nielsen, L. Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Juridiske Fakultete Kobenhavens
Universistet, 4, www.ec.europa.eu (16.5.2019).
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2.2.Property relations.
2.2.1. List different family property regimes in your country.

In Denmark, the legal property system is represented by the deferred community property.
The second property regime is represented by the separation of assets, which must be defined by the
spouses through a specific agreement. It can partially or totally derogate the default regime.

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

The legal property regime provides that the community of assets is deferred. It means that the
community does not enter into effect until the end of the marriage, by legal separation, divorce or
death. During marriage, each spouse can dispose of property, which he/she has bought or acquired.
However, the other party, in case of a risk of loss or a misuse, can ask that the property be divided
and claim for a compensation t00>*. In absence of an agreement stipulating otherwise, the default
system does not include non-transferable rights and personal rights, such as some forms of copyright
and personal goodwill connected with business activities. Besides, in case of dissolution of marriage,

the spouses maintain some forms of their own pension rights>"’.

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

Spouses can enter into pre-nuptial or post-nuptial agreements, which need to be submitted to the
court for their registration. Spouses can agree for several property systems through them, in
alternative to the legal community property regime. Generally, the chosen different regime is the
separation property system, which can be modulated by the spouses through the agreement. For
instance, they can agree that they own property separately, even in case of divorce and death, or
they can agree that they own separate property only in case of termination of the wedding>*%.

It could be mentioned that spouses are free to create a different kind of property regime, in which
the default regime rules could take place or not. Nevertheless, there are some limits and distinctive
traits to consider. First of all the spouses cannot make valid agreements for spousal maintenance
obligations or lump-sum compensations, in order to protect the weaker spouse. Second, it is
observed that there is case law where the validity of the nuptial agreements is not settled on the
general principles of contract law. Therefore, the courts tend to consider the agreements legitimate,
even though they are concluded without full awareness about the effects. However, the courts could
demand more proofs about the acquainted consent of the spouses, in case of post-nuptial

> Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private

international law and international law, National Report Denmark, Jurisdiske Fakultete, Kobenhavens
Universitet, 4.

>*7 www.coupleseurope.eu/it/denmark/topics/3 (16.5.2019).

Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Jurisdiske Fakultete, Kobenhavens
Universitet, 4.
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agreement, when one of the party is already aware of the risk of a divorce®*. Considering the

aforementioned rules, it is possible to the spouses to create a new kind of regime just for them.

2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

Under the default regime, during the marriage spouses can dispose of the property, which both of
them has personally bought and acquired. Nevertheless, they cannot abuse the right to dispose of
the assets. In case of detriment of the other party, he/she can ask for the dissolution of the regime
and the division of the property.

Special rules are defined for the matrimonial home and its furniture. They cannot be disposed
without the consent of the other spouse.

Under the separation of property, spouses are completely free to dispose of their property, without
any risk of misuse. At the same time, there is no restriction upon the disposal of the matrimonial

home™°,

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

Yes, there is. Spouses should ask for the registration at the public registry. In particular, the
agreement is published in Statstidende®’. In case of a pre-nuptial agreement, it enters into effect
only when the parties get married, while in case of a post-nuptial agreement the effects are settled

from the day of the registration®”.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

Under the default regime, the creditor can only take proceedings against the property of the single
debtor, as a general rule. However, both the spouses may be liable in case of debts incurred for the
household or the needs of the children. In addition, a husband can be liable for the debts incurred by
his wife, despite for her own needs. There is no opposite rule.

For what concerns the separation of property system, the marriage agreement need to be registered
not only for its validation, but also to have legal effect towards creditors. Spouses are only liable for
their single debts, but spouses are both liable in case of purchases bought for the household or the

children’s needs, even in separate property”.

>* Uk.practicallaw.com (16.5.2019).

Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Jurisdiske Fakultete, Kobenhavens
Universitet, 4,.

>! Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Jurisdiske Fakultete, Kobenhavens
Universitet, 4.

>>2 Uk.practicallaw.com (16.5.2019).

Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private
international law and international law, National Report Denmark, Jurisdiske Fakultete, Kobenhavens
Universitet, 4, www.ec.europa.eu (16.5.2019).
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2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

In case of the termination of marriage, the rules are different depending on what kind of regime is
applied. Under the default regime, the community of assets ceases and the net estate has to be
divided. The net estate includes some money held by the spouses, the value of the family home,
investments, business assets etc. Personal assets, such as clothes, or personal rights, such as
copyrights, compensation for injury, are not included.

The division of the property could be made by a personal agreement or by the local court, even
though the latter option is not frequent. If a spouse owns an asset, he/she can demands possession
of it. However, where the value of the owned asset exceeds the value of the division shared, the
spouse has to pay the difference to the other party.

Courts can deny the equal division of the property where there was a short duration of the marriage
(less than 5 years) and a spouse brought into marriage more assets than the other one.

Under the alternative regime, the separation of the assets does not take place, because they are
already personal. Only in special cases, the court can order the spouse to share the value of his own
property with the other party, if the latter one could end up with a precarious financial situation

after the divorce®*.

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other

characteristics? For instance, is dowry regulated under your legislation?

There are not any local special regimes in Denmark. However, a different family law system is applied
in Greenland and Faroe Islands, in order to preserve their traditions.

2.3.Cross-border issues.
2.3.1. Is your country participating in the enhance cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

No. It is not. Denmark did not agree on the enhanced cooperation.

2.3.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as

” »n

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

Denmark does not participate in enhanced cooperation regarding two Regulations.
2.3.3. Are you expecting any problems with the application of the rules on jurisdiction?

Denmark does not participate in enhanced cooperation regarding two Regulations.

>4 Nielsen, L., Study on matrimonial property regimes and the property of unmarried couples in private

international law and international law, National Report Denmark, Jurisdiske Fakultete, Kobenhavens
Universitet, 4, www.ec.europa.eu (16.5.2019).
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2.3.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

Denmark does not participate in enhanced cooperation regarding two Regulations.

2.3.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

Denmark does not participate in enhanced cooperation regarding two Regulations.

2.3.6. Are there any national rules on international jurisdiction and applicable (besides
the Regulations) concerning the succession in your country?

As a State Member of EU, Denmark has adopted the Regulation (EC) 4/2009 on jurisdiction,
applicable law, recognition and enforcement of decisions and cooperation in matters relating to
maintenance obligations.

At the same time, Denmark has ratified multiple Hague Conventions involving family law, such as the
Hague Convention of 1 June 1970 on the Recognition of Divorce and Legal Separation, the Hague
Convention of 15 April 1958 concerning the maintenance obligations towards children and the Hague
Convention of 2 October 1973 on the maintenance obligations. Regarding international jurisdiction
on divorce, some distinctions could be established, depending on which State Denmark is relating to.
When there is a legal conflict between a Danish party and another from the Northern Europe
Countries, the jurisdiction rules are deriving from the Nordic Conventions.>>

On the other hand, when there is a conflict between a Danish party and another from a different
country, Danish Administration of Justice Act comes into play. It states that there is domestic
jurisdiction when the respondent has its domicile in Denmark, when the petitioner is a Danish
subject and he/she cannot file for divorce when he/she resides, or when he/she has had a Danish
domicile for the past two years. At the same time, there could be domestic jurisdiction when the
petitioner and the respondent are both Danish subjects and the last one does not oppose that the
divorce is handled in Denmark. Finally, when the petitioner and respondent have obtained legal
separation from Danish authorities within the past five years.

As noted, there is no application of the Regulation (EC) 2201/2003 on cross-border divorce.
Regarding the matrimonial property regime, the international rules on jurisdiction are stated by Act
on Division of Matrimonial Property, in sections 4 and 5.

It provides that there is the Danish forum when the petitioner or the responder have their residence
in Denmark or one of them has a connection with this country and the other party does not oppose.
Despite this rules, it could be possible that more proceedings are instituted in several courts of
different countries. In this case, the Danish courts generally apply the principle of lis pendens, but not
the forum conveniens principle®®.

Regarding to the nuptial agreements, it should be considered that the new Act on the Financial
Relationship between spouses allow the parties to choose the law of the country where one of them
is resident or citizen to govern the property regime. At the same time, if the spouses do not choose
any country law, the Act states that the property regime is determined by the law of the State where
they get married. If they do not live in the same country when they marry, the law of the state where
they are both citizen should be applied. If they have got different citizenships, the law of the state
which they have the nearest connection should be applied.

Beyond the cases mentioned above, the Act states that after 5 years of communal residence in
Denmark, the property regime is regulated by Danish law. The Act does not specify whether the

> Convention of 6 February 1931, revised in 2006; Convention of 19 November 1934, revised in 2012;

Convention of 11 November 1977.
>%¢ Uk.practicallaw.com (16.5.2019).
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property regime law should be applied for all the assets or whether it takes effects only for the assets
acquired from the moment the five years have passed.

3. Succession law

3.1.General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The succession law is governed by the LOV nr 515 af 06/06/2007, inheritance law, published in the
Journal of Law A, issue of the journal of the Ministry of Justice, jnr. 2005-775-0002.

The inheritance law LOV nr 515 af 06/06/2007 was subsequently modified by:

- LOV nr 168 af 12/03/2003 § 3;

- LOV nr 221 af 21/03/2011 § 3;

- LOV nr 652 af 12/06/2013 § 7;

- LOV nr 628 af 08/06/2016 § 23;

- LOV nr 550 af 30/05/2017 § 5;

-LOV nr 1711 af 27/12/2018 § 19.

3.1.2. Provide a short description of the main historical developments in SL in your
country.

Denmark since the 1700s have utilized the uskifte. The uskifte allows the marital property community
to continue until the surviving spouse also dies. The Inheritage Act, Law n. 515 of 6 June 2007 is the
source of all inheritance issues. Denmark has ratified the Hague Convention on Testamentary

Disposition5557.

3.1.3. What are the general principles of succession in your country?

The estate is distributed evenly on each family line of the relatives. The Succession Law in Denmark
recognises the “representation principal”.

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

The succession procedure begins at the time of the death of the subject whose inheritance is
involved. The procedure ends with the merger of the estate with the estate of the heir and the
payment of the creditors of the deceased. The competence of the authorities involved is determined
on the basis of the place where the succession is opened. The court in which the subject made a will
is also involved in the case of a succession governed by a will.

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

When the testator does not dispose of the will by testament or when the testator, in case of illness
or emergency, arranges by means of a holographic will without providing for the conversion of the

>’ Reid, K., De Waal, M., Zimmermann, R., 2015, 307-309.
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same into a public will within the terms of the law or when he disposes, by testament only of part of
his own patrimony, the succession of the person in question is governed exclusively by inheritance
law.

In particular, the norms of the LOV nr 515 af 06/06/2007 are applied, from kapitel 1 to kapitel 5.
When the testator disposes in whole or in part of his estate the succession is governed by the will of
the testator within the limits set by the succession law. In particular, the norms of the LOV nr 515 af
06/06/2007 are applied, from kapitel 6 to kapitel 14°%%,

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?

According to the succession law, if there are no heirs ex lege or according to the testamentary will
the wealth of the deceased belongs to the State. In this case, the Minister of Justice or a person
authorized by him can, upon request, decide that the inheritance be distributed according to the
presumed dispositions of the deceased.

If special circumstances justify it, the Minister of Justice or a person authorized by him may, upon
request, renounce the inheritance in whole or in part in favour of the cohabitant of the deceased, of
persons raised by the deceased, of persons raised together with the deceased, to relatives of the
deceased, other persons or institutions close to the deceased>’.

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

In Greenland, the inheritance law is subject to wide derogations and lack of application given the
autonomy and independence recognized to the island and the cultural peculiarities of its people.

3.2.Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and
foreign nationals equal in succession? Are decedent’s children born in or
out of wedlock equal in succession? Are adopted children equal in
succession? Is a child conceived but not yet born at the time of entry of
succession capable of inheriting? Are spouses and extra-marital (registered
and unregistered) partners equal in succession? Are homosexual couples
(married, registered and unregistered) equal in succession?

Yes, men and women receive equal treatment in inheritance law. Succession law does not distinguish
between man and woman. In fact, the succession law does not make a gender distinction and does
not specifically refer to men and / or women, husband and / or wife. The succession law generically
refers to "aegtefaellers" who join in marriage. The inheritance law does not distinguish the subjects
involved in the proceeding according to citizenship. The succession is regulated by the law of the
place where the succession is opened. The inheritance law provides that the Government may enter
into agreements with other States concerning the relationship between Danish succession laws and
foreign succession laws.

Succession law does not distinguish between children born out of wedlock or children born within
marriage. The inheritance law provides that the adopted children and the heirs of the adopted
children participate in the succession of the adoptive parents and the family members of the
adoptive parents. Is a child conceived prior to and yet not born at the time of entry of succession
capable of inheriting? Succession law does not distinguish children based on the moment of

>*% Lov nr 515 of 6 June 2007.

> Law nr 5 of 3 March 1972 (arvelova).
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conception. The child, provided that he comes to life, participates in the succession of the parent like
a child already born at the time of the opening of the succession.

No, extramarital partners do not receive the same treatment as spouses in the Succession Law>®.
The extramarital partner can receive the same treatment as the spouse united in marriage through
the formulation of explicit testamentary provisions>°".

Yes, homosexual couples united in marriage receive equal treatment in inheritance law. Succession
law makes no distinction based on sexual preferences. Inheritance law generally refers to
"aegtefaeller", that is, subjects who join in marriage regardless of the sex of the same. The law
expressly prohibits discrimination based on sexual orientation.

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Yes, legal persons are able to inherit. There is no express prohibition in this sense in the Danish
inheritance law.

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Yes, the institution of exclusion and cancellation of the inheritance is present®®. When a person has
committed a deliberate violation of the penal code and caused the death of another person with it, a
sentence can be decided to lose the right to receive the inheritance, insurance sums, pensions or
other benefits that depend on the succession of the victim.
In the same way it is possible to decide that the inheritance or the share of inheritance due in
insurance sums, pensions or other benefits in any case due cannot be increased as a result of crimes.
Anyone who has attempted to kill a person from whom he descends or has in any way seriously
violated or threatened the person in question in a criminal way can be deprived of the right to
inherit, to the sums of insurance of pensions or other benefits however due.
A person excluded or cancelled from the inheritance may, however, be re-entered in the succession
by explicit provision.

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

The heir ex lege are®®:
- spouse, children, any ex filii grandchildren in the case of pre-dead children;
parents, brothers, any ex frate grandchildren in the absence of spouse and children;
grandfather, possible uncles in case of one or more pre-dead grandparents.
in the absence of one of the heirs classes described above inherits the Danish state.
Yes, there are different classes of heirs provided for in the succession law.
Yes, according to inheritance law, there is a priority among heirs.
No member of a subsequent class can assume the position of heir if the relative of the previous class
is alive.
Three succession classes ex lege are available:
First class of heirs:

>%0 & 23 Danish Act on the Legal Effects of Marriage.

Broberg, M., 1996, 149-156.
Viggo Godsk Pedersen, H., Lund-Andersen, I., 2016.
Lov nr 515 of 6 June 2007.
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- the spouse alone, in the absence of children;

- the spouse and children;

- the spouse and any ex filii grandchildren, if one or more children are pre-dead.
Second class of heirs, in the absence of spouse and children:

- parents;

- parents and any brothers, in the event that one or more parents are pre dead.
Third class of heirs, in the absence of spouse, children, parents, brothers:

- grandparents;

- one of the grandparents and any uncles, in the event that one or more grandparents are pre

dead.

The shares are determined by the succession law, from kapitel 1 to kapitel 5, of the LOV nr 515 of
06/06/2007.
The surviving spouse is entitled to half of the estate while the children are entitled to the remaining
half, distributed in equal shares®®. The surviving spouse will inherit the entire estate in the absence
of descendants. The estate will pass to the relatives of the deceased, in case of absence of a surviving
spouse.

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

Yes, the heirs are responsible for the debts that have fallen in succession. The heir has the right to
renounce the inheritance.

3.2.6. What is the manner of renouncing the succession rights?
It is possible to renounce the inheritance. The renunciation of inheritance must be made before any
act of disposal and / or division of the estate. The waiver must be addressed to the other heirs or to
the Court. The waiver of the inheritance must be registered with the Court.
3.3. Disposition of property upon death.
3.3.1. Testate succession.

3.3.1.1. Explain the conditions for testate succession.

The hereditary succession can be regulated by the will. The condition for the testamentary
succession is to have the testamentary capacity.

3.3.1.2. Who has the testamentary capacity?
Anyone who has reached the age of 18 or has a marriage contract.
3.3.1.3. What are the conditions and permissible contents of the will?

A will should always be notarised. The Notary will record a copy of the will and will make a legal

control of the contents of the testament’®.

> Lov nr 515 of 6 June 2007.

>%> Euréseau —An international network of lawyers, http://eureseau.com/home.html (16.5.2019).
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3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

In Danish succession law, two types of will are recognized: public will by and testament in case of
emergency or illness. No the succession inheritance law does not divide wills into public and private.
The Notary takes part in the formation of the will as a public authority.

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

It exists at the Court where the notary receives the deed. The Notary who receives the will must
deposit as soon as possible>®®.

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

According to succession law an heir cannot sell, commit or otherwise transfer the planned
inheritance.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

The Inheritance Act, Law n. 515 of 6 June 2007 is the source of all inheritance issues.

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

The successor interests of the members of the family circle are protected with respect to the
testamentary wills of the deceased. According to inheritance law, the spouse and direct descendants
are entitled to a reserved portion of 1/5 of the estate. In other words, the deceased has the right to
dispose of 3/4 of his estate by testamentary will.

The part reserved for the spouse is equal to 1/8 of the property. The other 1/8 of the estate is
distributed evenly among the direct descendants. If the deceased does not leave direct descendants,
the surviving spouse must receive 1/4 of the assets. The part reserved for descendants is also limited
to 1/8 of the estate, if the deceased has bequeathed a cohabiting partner. Furthermore, the
deceased has the right to limit the reserved portion of the descendants to the sum of 1.100.000 DKK.

This is not possible with respect to the part reserved for the spouse®®’.

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

The Succession Regulation 650/2012 is not applicable in Denmark.

566

The Council of the Notaries of the European Union (CNUE), http://www.cnue.eu (16.5.2019).

>%7 www.cesifo-group.de/ifoHome/publications/docbase.html (16.5.2019).

172


http://www.cnue.eu/
http://www.cesifo-group.de/ifoHome/publications/docbase.html

Family Property and Succession in EU Member States National Reports on the Collected Data

3.3.5.2. Are there any problems with the scope of application?
The Succession Regulation 650/2012 is not applicable in Denmark.

3.3.5.3. How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country had experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

The Scandinavian Convention provides special rules on choice of law in cross-border succession

cases .

3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

The law applicable is the law of the country in which the deceased was a resident at the time of
death.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

The Succession Regulation 650/2012 is not applicable in Denmark.

3.3.5.6. How is issuing and relying on the Certificate of Succession operating in your
country?

The Succession Regulation 650/2012 is not applicable in Denmark.

3.3.5.7. Are there any national rules on international jurisdiction and applicable
(besides the Succession Regulation) concerning the succession in your country?

The Succession Regulation 650/2012 is not applicable in Denmark. The Scandinavian Convention
provides special rules on choice of law in cross-border succession cases.
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Estonia

Susann Liin

1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

The Constitution of Republic of Estonia (Eesti Vabariigi pdhiseadus’) has a list of fundamental rights,
freedoms and duties. Provisions that are mainly related to family law are right to inviolability of
private and family life (PS § 26) and rights related to family (PS § 27). However, the notion of family is
not legally defined in constitution or in any other legal act.
When analysing official statistics, family is defined as people people living in the same household,
who are connected as spouses, non-marital couples (including same-sex couples) or as a parent and a
child. A family that is included on official statistics may be:

e legally married couple or non-marital couple without children;

e legally married couple or non-marital couple with children (children do not have to be

common);

e single parent with child or children.’
Similarly to the tendencies in Europe, in Estonia the model of multigenerational families has been
replaced by a model of single family household. In all Europe married couples form the largest part of
single family households, but in Estonia the number of married couples is only a bit over 50%,
compared to e.g Cyprus, Greece or Malta, where the number is 80%.> In Estonia the number of
members living in the same household is usually small. There are 40% of people living in a household
with only one member, 29% of people have two members and only 16% of all the households have
three members.*
Compared to other European countries, the tendencies in Estonia differ from other countries by the
fact that there is a high percentage of couples living in non-marital cohabitation and the number of
single mothers is high. Every fourth single family household lives in non-marital cohabitation and
every fifth of them is a single mother. Estonia is similar to Scandinavia in respect of widespread trend
of non-marital cohabitation and similar to Slovenia, Poland, Hungary and Czech in respect of the
percentage of single mothers.’

! Eesti Vabariigi pohiseadus (PS) — RT 1992, 26, 349; RT I, 15.05.2015, 2; translation to English published
21.05.2015.

’ Raid K., Tammur, A., 2018.

* Ténurist, A., 2015.

* Ténurist, A., 2015.

® Ténurist, A., 2015.
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Last official census of population took place Population aged 20 and over in Estonia

in 2011. According to the Population and by marital status, 31.12.2011%1

Housing Census 2011, there were 1 026 925

inhabitants aged 20 and over in Estonia. Other,

The largest proportion of them, 41.5%, marital status
. . unknown

were legally married and the share of single 1%

people in the population was 32.0 %.°

90% of men and 80% of women aged 15-24 e

are living without a partner. The time of 14 % o

starting cohabitation is between 25-34 _ E‘;;gé:

years of age, in this age group almost half of Wﬂ':";fd

men and nearly 61% of women live with a

partner.

Cohabitation with a legal spouse is the most
common marital status among men and
women aged 36—49. About 59% of women
aged 50 and older live without a partner,
but 59% of men of the same age group live {*) Persons never been legally married
with a legal spouse.’

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

In 1970, the number of marriages contracted was 12,373 and the marriage rate remained relatively
stable until the beginning of the 1990s. The number of marriages declined considerably in the first
half of the 1990s. In 1990, the number of contracted marriages was 11,774, in 1993, it was 7,745 and
in 1996, it declined even further and was 5,517.°

A significant decline in the number of marriages at the beginning of the 1990s was affected by the
overall decline in the population due to emigration, especially in the age groups of younger persons
of family-forming age. Also the number of couples who preferred consensual union to marriage
increased.

Later the number of marriages increased, though economic situation had impact on the contraction
of marriages. In economically more difficult times, the contraction of marriages declined (e.g 2008—
2010). On the other hand, when the economy grew, there were more marriages (e.g 2006—2007).
Generally, the number of marriages has remained between 5,000 and 7,000 since the year 2000.%°
The number of divorces began to grow some time before the 1970s, when the new code on marriage
and family took effect, which made divorce significantly easier (Ainsaar 1997). There has been an
attitude of tolerance towards divorce in Estonia compared to other European countries, and neither
was it condemned in Soviet times (Tiit 2000). For instance, in 1970, the number of divorced
marriages was 4,379 and it has increased ever since.™!

The economic situation has influenced the number of marriages as stated above, but the number of
divorces remained mainly on the same level. Twenty-thirty years ago, the number of divorces was

® Servinski, M., 2015.

" Ténurist, A., 2011.

® Servinski, M., 2015.

? Haugas, L., Hennoste, H., 2018, 5.
10 Haugas, L., Hennoste, H., 2018.
1 Haugas, L., Hennoste, H., 2018.
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bigger than now. There was 5000-6000 divorces per year. For example Estonia had the highest rate
of divorces in Europe in 1997 with the average of 3,8 divorces per 1000 people (crude divorce rate).*
In the last ten years the number of marriages and divorces has been quite stable, but there is a
correlation between economic situation and the number of marriages and divorces. In the period of
economic boom, the crude marriage rate increased, while the crude divorce rate decreased; during
the recession, however, both indicators dropped. The correlation between the GDP and the crude
divorce rate in Estonia is —0.566, which is entirely appreciable.”

Marriages and divorces in Estonia, 1945-2017
14 000

12 000
10 000
8 000
6 000
4 000
2000

0

Abielud - Lahutused

Marriages and divorces in Estonia 2008-2017 **

Marriages | Divorces | Crude marriage rate | Crude divorce rate
(per 1000 people) (per 1000 people)
2008 | 6127 3501 4,58 2,62
2009 | 5362 3189 4,02 2,39
2010 | 5066 2989 3,80 2,24
2011 | 5499 3099 4,14 2,33
2012 | 5888 3142 4,45 2,38
2013 | 5630 3343 4,27 2,54
2014 | 6220 3218 4,73 2,45
2015 | 6815 3382 5,18 2,57
2016 | 6360 3262 4,83 2,48
2017 | 6447 3323 4,89 2,52

' Statistics Estonia. Eesti ei ole abielulahutuse osas enam Euroopa meister (05.11.2018), online here.
13 . .

Servinski, M., 2015.
" Green line states the number of marriages and blue line the number of divorces (abielud — marriages,
lahutused — divorces); Statistics Estonia. Eesti ei ole abielulahutuse osas enam Euroopa meister (05.11.2018),
online here; Haugas, L., Hennoste, H., 2018.
'S Statistics Estonia (18.05.2018) online here.
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1.3.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

Among the population aged 20 and over, 47 % live Population aged 20 and over in Estonia
without a partner, 37% are married and 16% are by de facto marital status, 31.12.2011"
cohabiting.'® Out of 425 888 legally married persons
who are 20 and over, 377 900 persons live with
their legal spouse, while 5 556 persons are legally
married but live with a cohabiting partner. At the

same time 42 432 persons are legally married but Living with
live without a partner." Living legal
There has been a significant increase in non-marital without a SRR
cohabitation in recent decades in Estonia and PjTl'tllzr

decrease in the number of people living with a legal
spouse. The share of persons living with a legal
spouse decreased by 5.4 percentage points and the
share of persons living in a consensual union
increased by 4.7 percentage points in eleven
years.'®

According to the census in 2011, 0,04% of people were cohabiting with a same-sex partner.”® Starting
from 01.01.2016, couples can conclude registered partnership contracts®® irrespective of their sex.
There are no official statistics, but in 2017 there was information about 59 contracts.?

It can also be pointed out that more children are born out of wedlock than for married couples. This
has been a trend since 2004 and has not altered. In 2017 53% of children were born for couples in
non-marital cohabitation, 41% for married couples and 6% for single people.”®> On the other hand, in
53% of the cases children are raised by married couples, in 31% by couples in non-marital
cohabitation and in 16% of cases by single parents.*

1.4.Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

Total number of marriages concluded in the period of 2008-2016 has stayed around 6000. The
percentage of prospective spouses who lived in Estonia at the time of contraction of marriage has
varied over the years, but has stayed around 95%. Percentage of men who live abroad at the time of
getting married is a bit higher than for women living abroad.

Total number of divorces in the period of 2008-2016 has stayed around 3000. The percentage of
divorcing spouses living in Estonia has varied over the years, but has been around 97%. Though the
percentage of divorcing spouses living abroad does not form a large part of divorcing spouses, a
tendency is that the number of divorcing men living abroad is twice as high as for women.

16 Servinski, M., 2015. Eurostat, online in English.

v Servinski, M., 2015. Eurostat, online in English.

*® Tonurist, A., 2011.

9 Servinski, M., 2015. Eurostat, online in English.

20 Tonurist, A., 2011. Total persons 15 and older 1 094 564, of which 206 men and 222 women stated that they
are cohabiting with a same-sex partner.

*! Draft of law of Registered Partnership Act 650 SE and explanatory notes, see online here. The application of
the act is still complicated, because the implementing acts haven't been adopted.

2 Koorits, V., 2017.

# Raid K., Tammur, A., 2018, 16.

** Raid K., Tammur, A., 2018, 17.
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Marriages by residence of prospective spouses in Estonia, 2008-2016 **

Sex Residence 2008 2009 2010 (2011 2012 2013 2014 |2015 |2016
Men Total 6127 (5362 |5066 {5499 |5888 5630 |6220 |{6815 |6360
Unknown 1 1 1 4 6 0 0 0 0
Abroad 221 212 198 262 288 299 492 413 392
In Estonia 5905 |[5149 |4867 |5233 |[5594 5331 |5728 |6402 |5968
Women | Total 6127 (5362 |5066 {5499 |5888 5630 |6220 |{6815 |6360
Unknown 0 0 2 1 3 0 0 0 0
Abroad 169 169 140 213 254 215 405 319 244
In Estonia 5958 |[5193 [4924 |5285 |[5631 5415 |5815 (6496 |6116
Divorces by residence of spouses in Estonia, 2008-2016 *°
Sex Residence | 2008 2009 | 2010 2011 2012 2013 | 2014 2015 | 2016
Men Total 3501 3189 | 2989 3099 | 3142 3 3218 |3 3
343 382 262
Unknown | 21 13 7 10 7 0 0 0 0
Abroad 73 78 64 72 75 180 185 167 206
In Estonia | 3 407 3098 | 2918 3017 | 3060 3 3033 |3 3
163 215 056
Women | Total 3501 3189 | 2989 3099 |3142 3 3218 |3 3
343 382 262
Unknown | 4 2 1 2 1 0 0 0 0
Abroad 41 32 36 33 52 105 115 86 80
In Estonia | 3 456 3155|2952 3064 |3089 3 3103 |3 3
238 296 182

There is no official statistics about non-marital cohabitation or about marriages where spouses have

moved abroad.

2. Family law.

2.1. General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the

additional legal sources of FL?

The Constitution of Republic of Estonia®” (PS) has a list of fundamental rights, freedoms and duties.
Provisions that are mainly related to family law are right to inviolability of private and family life (PS §

26) and rights related to family (PS § 27).

% Statistics Estonia database, table RV272, here; see also table at Shmalan, A., 2016.
%8 Statistics Estonia database, table RV32, here.

%’ The Constitution of Republic of Estonia — Eesti Vabariigi p6hiseadus (PS) — RT 1992, 26, 349; RT |, 15.05.2015,

2; translation to English published 21.05.2015.

179



http://andmebaas.stat.ee/
http://andmebaas.stat.ee/
https://www.riigiteataja.ee/en/eli/521052015001/consolide

Family Property and Succession in EU Member States National Reports on the Collected Data

Main source of family law is Family Law Act®® (PKS), where substantial rules concerning marriage,
filiation, adoption, parent’s legal relationship with their child and guardianship are regulated.
Registered Partnership Act® (KooS) comprises substantial law about registered partnerships. But it
must be mentioned that the implementation of the regulation can be hindered due to the fact that
the draft of law concerning implementation of registered partnership act has not been adopted by
the parliament30 and will mostlikely fall out of parliamentary proceedings after parliamentary
elections (03.03.2019).

Besides aforementioned substantial law there are mainly three acts that regulate the composition
and functioning of databases that include data related to family law.

e Vital Statistics Registration Act®® (PKTS) regulates the competences of vital statistic office and
procedures concerning vital statistics.

Vital Statistics Offices register births and deaths, certify the contraction of marriages and
divorces and make entries concerning changes under family law and names law in the
population register (PKTS § 3 (1)).

e Population Register Act® (RRS) regulates the functioning of population register. Population
register includes data on marital status, on parent’s right of custody, on guardianship and
information about the restriction on legal capacity (RRS § 21 (1) p-s 10-13).

e Data about matrimonial property regime that spouses have chosen is inserted into marital
property register. The content and functioning of this register is regulated by the Marital
Property Register Act®® (AVRS).

Marital property register is a state register for the registration of proprietary rights provided
for in the marital property contract and the proprietary rights in the cases provided by law
(AVRS § 1 (1)).
Code of Civil Procedure® (TsMS) regulates the procedural aspects of family law proceedings in court.
Family law proceedings can be either matters on action or matters on petition. Many family law
matters are matters on petition (TsMS § 475). Law provides for an inexhaustive list of family matters
on petition (TsMS § 550) followed by special regulation concerning of these types of family law
matters on petition.

2.1.2. Provide a short description of the main historical developments in FL in your
country.

Estonia restored its independence in 20.08.1991. The first Family Law Act® in reindepent Estonia was
adopted 12.10.1994 and entered into force 01.01.1995. It was mainly based on the Marriage and
Family Code of the Estonian SSR*. At that time Soviet Civil Code®” was still in force, but during a civil

28 Family Law Act — perekonnaseadus (PKS) — RT | 2009, 60, 395; RT I, 09.05.2017, 29; translation to English
published 07.02.2018.

?? Kooseluseadus (KooS) — RT I, 16.10.2014, 1; translation to English published 27.11.2014.

* Draft of law of implementation of registered partnership act — kooseluseaduse rakendamise seaduse eelndu
114 SE.

3! vital Statistics Registration Act — perekonnaseisutoimingute seadus (PKTS) — RT | 2009, 30, 177; RT |,
30.12.2017, 7; translation to English published 25.06.2018

32 Population Register Act — rahvastikuregistri seadus (RRS) — RT | 2000, 50, 317; RT I, 30.12.2017, 12;
translation to English published 25.06.2018.

3 Marital Property Register Act — abieluvararegistri seadus (AVRS) — RT | 1995, 87, 1540; RT |, 04.07.2017, 76;
translation to English published 20.02.2018.

** Code of Civil Procedure — tsiviilkohtumenetluse seadustik (TsMS) — RT | 2005, 26, 197; RT I, 04.07.2017, 31;
translation to English published 06.02.2018

* Family Law Act (1995) — perekonnaseadus (PKS 1995) — RT | 1994, 75, 1326; RT | 2009, 60, 395; see also draft
of law and explanatory notes online here.

3 Marriage and Family Code of the Estonian SSR — Eesti NSV abielu- ja perekonnakoodeks (APEK), adopted
31.07.1969; online download versioon 01.01.1981 here.
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law reform step-by-step all the parts of pandectistic Civil Code were renewed and adopted starting
with property law and ending with law of obligations™.

There was an initiative from the Ministry of Justice to modernise family law to make it compatible
with renewed civil law, but also because Family Law Act (1995) was critised for low regulatory degree
with too many declarative norms that do not set out basis for civil claims®. A draft of Family Law
Act®™ was submitted to the parliament in 2007, but it was never adopted. The reason for that was
mainly lack of support in substituting legal matrimonial property regime of community of property
with a regime of community of accrued gains®* following the example of German
Zugewinngemeinschaft.

Shortly after parliament rejected the draft of 2007, a new draft of Family Law Act* was proposed
that was based on the draft of 2007, but where community of property remained the legal
matrimonial property regime and community of accrued gains was proposed as an optional regime.
The draft that is basis for the Family Law Act in force was adopted 18.11.2009 and entered into force
01.07.2010.

The Family Law Act in force has mainly been changed two times. In 2014 main problems that the
interest groups described during the first three years of application of the act were solved® and in
2016 the amendments related to the application of Rome-lIll regulation** were adopted™®.

In 2014 Registered Partnership Act was adopted that came into force 01.01.2016, but as mentioned
before the implementing acts have not been adopted by the parliament®®. So couples can go to the
notary and conclude registered partnership contracts, but there can be difficulties on realising the
rights via third persons, also restrictions and benefits that apply to married couples, do not apply to
persons in registered partnership. Registered partners are not intestate heirs, but there is a provision
that permits adoption of a child of other partner (KooS § 15).

In the commentaries to the Constitution the lack of implementing acts is criticised and found that
this is a breach of protection of family rights (PS & 27 (1))*’. Supreme Court stated in a constitutional
revue case that registered partnership act is an act in force, so rights and obligations can arise from
the act. At the same time, Supreme Court did not analyse the unconstitutionality of absence of
implementing acts, because for unconstitutionality it is not sufficient to only state that there are no
implementing acts, a breach of subjective rights should be brought out. Supreme Court found that
appeal is not admissible because courts did not explain what kind of gap of legal regulation there is
that cannot be overcome by interpretation, what kind of constitutional obligation is the lawmaker
breaching when not adopting implementing acts and found that on those grounds it cannot analyse
if the absence of implementing acts is relevant™®.

%7 Soviet Civil Code — Eesti NSV tsiviilkoodeks (TsK) — RT 1964, 25, 115; RT |, 16.04.2014, 33.

* Kull, 1., 2008, 122-129.

% Draft of Family Law Act 55 SE explanatory notes, p 1, online here.

“ Draft of Family Law Act 55 SE explanatory notes, online here.

* See also Kullerkupp, K., 2001, 78—88.

* Draft of Family Law Act 543 SE RT | 2009, 60, 395; see also here. As it was based on the latest versioon of the
draft of 2007, the explanatory notes of draft of 2007 are relevant, see online here.

* Draft of changing the Family Law Act — Perekonnaseaduse muutmise ja sellega seonduvalt teiste seaduste
muutmise seadus 546 SE; RT |, 29.06.2014, 3, entered into force 09.07.2014; see draft and explanatory notes
here.

* Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in the
area of the law applicable to divorce and legal separation (Rome-Ill), see online here.

** Draft of changing the Family Law Act — Perekonnaseaduse muutmise ja sellega seonduvalt teiste seaduste
muutmise seadus 112 SE; RT I, 10.03.2016, 1, entered into force 01.07.2016; see draft and explanatory notes
here.

* Draft of law of implementation of registered partnership act — kooseluseaduse rakendamise seaduse eelndu
114 SE.

* Commentaries to the Constitution of Republic of Estonia (2017) § 27, p 15 (PS-comm); see online here.

*® RKPSJVKm 10.04.2018 5-17-42, p 40.
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Therefore registered partnership contracts can be concluded by cohabitees irrelevant of their sex,
the contract creates rights and obligations to the parties, but the applicability of those rights and
duties against third parties can be hindered by the fact that there are no implementing acts.

2.1.3. What are the general principles of FL in your country?

Estonian Constitution grants a right to inviolability of private and family life (PS § 26) and rights
related to family (PS § 27). Estonian Constitution stipulates that family, which is fundamental to the
preservation and growth of the nation and which constitutes the foundation of society, enjoys the
protection of the government (PS § 27 (1)). This gives a guarantee to the institution of family and
gives person positive and negative fundamental rights49.

Positive rights of protection of family and family life oblige the state to set out legal framework to
protect family life and design appropriate proceedings. Negative rights give subject a right to expect
that state does not interfere in family life and obliges the state to refrain from interfering.”

The main family law principles in Estonia are:

e equality of spouses

e equality of parents

e equality of children

e supremacy of the best interests of the child
The constitution states that spouses have equal rights (PS § 27 (2)). As the equality of men and
women is already covered by fundamental right to equality (PS § 12), then the provision can also be
seen as legal guarantee of the institute of marriage®. The law does not distinguish between the
sexes of the spouses, both have same marital rights and obligations and same possibilities to divorce.
Family Law Act also stipulates that spouses have equal rights (PKS § 15 (1)).

Equality of the parents is connected to the principle of equality of the spouses and already
guaranteed by protocol No 7 of European Convention of Human Rights®’. Family Law Act states that
parents have equal rights and obligations with respect to their children (PKS § 116 (1)). The rights and
duties in parent child relationship depend on who has custody over the child, but principally parents
have joint custody and must therefore make decisions and represent the child together (PKS § 118
(1); § 120 (1)).

Equality of children is grounded by the principle that the mutual rights and obligations of parents and
children arise from the filiation of children which is ascertained pursuant to procedure provided by
law (PKS § 82). The law does not distinguish the rights of child considering their age, sex or the fact if
the child is biological or adopted. Adopted children have the same legal relationship with their
adoptive parent as the biological children of the parent (PKS § 161).

The act of Protection of Children® (LastekS) § 5 brings out the principles of child protection:

e every child has a birthright to survival and development;

e every child has a right to equal treatment without any discrimination;

e in every undertaking the interests of a child have supremacy;

e every child has a right to independently speak and defend his/her views in every question.
The principle of best interests of a child means that in the process of decision-making (planning or
declining a decision or choosing between different options), the best interests of a child must be
determined and they should be seen as a most important consideration (LasteKS § 21). Family Law

* pS-comm (2017) § 27, p 1; see online here.

*% pS-comm (2017) § 27, p 6; see online here. It is also discussed that constitution may be interpreted in a way
that negative rights are guaranteed by § 26 that sets out the principle of inviolability of private and family life
(see § 27, p 5).

>! PS-comm (2017) § 27, p-s 4, 24; see online here.

> Convention for the Protection of Human Rights and Fundamental Freedoms, online here; protocol No. 7,
online here; see also PS-comm (2017) § 27, p-s 4, 24; see online here.

>3 The Act of Protection of Children — Lastekaitseseadus (LasteKS) RT1,06.12.2014, 1; RT 1, 12.12.2018, 49.
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Act states that a court shall make a decision primarily in the interests of the child, taking into account
all the circumstances and the legitimate interest of the relevant persons (PKS § 123 (1)). The subjects
who have to follow the principle are not just courts, but the principle applies more broadly to every
institution or employee that deals with children: state, local government, public and private
institutions, specialists and family™*.

When the well-being of child is endangered then everyone, who has knowledge about is, is obliged to
inform local government or court about it. Institutions and courts have an active role in protecting
the rights of children, the state can intervene in family life in case of endangering well-being of a
child even by removing the child immediately from family home®. In case of endangering well-being
of a child local governments are involved in the proceedings. Civil courts can start proceedings at
their own motion and apply preliminary measures needed. Moreover, Supreme Court supported a
possibility for a court to apply measures to avoid the endangering of a child at its own motion in the
same proceedings where visitation rights are discussed without the need to start a separate
proceeding™®.

Best interest of the child is a complex concept that mainly comprises three areas: substantive law,
interpretation of provisions and procedural rules. Substantive law must guarantee mechanism that
would allow taking into account the best interests of the child. When interpreting a provision, an
interpretation should be preferred that is more in accordance with the best interests of a child. In the
proceedings the procedural guarantees of a child must be set out and it must be evident from the
decision what are the best interests of a child, what arguments have been considered and reasoning
why the solution is in the best interests of a child®’. Procedural rights of a child comprise the right of
a child to be heard. There is an obligation for the courts to hear personally children over the age of
ten, but take can also hear out children under that age, provided the hearing would not be against
the well-being of a child. In custodial proceedings, children over fourteen have a veto-right to object
the transfer of the right of custody and they have individual right of appeal®.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

There is no legal definition of family provided in Constitution or in any other legal act. The consept of
family and family life is discussed in the commentaries to the Constitution related to the right to
inviolability of private and family life (PS § 26) and rights related to family (PS § 27).

The constitutional definition of family life definitely includes relations between officially married men
and women. In Supreme Court practice it has been said that the Estonian Constitution also protects
an unregistered cohabitation between a man and a woman from unfounded intervention by the
state as prescribed by law*. Constitution mentions that family, is fundamental to the preservation
and growth of the nation (PS § 27 (1)). It must be brought out that this does not mean that families
ought to be protected only as far as they are the basis for the growth of nation. In legal literature it
has been said that overemphasising the function of reproduction in case of marriage would rule out
unions of elderly or otherwise infertile people, which was presumably not the intention of

** See Aru, A., Paron, K., 2015, 381-386.

> Custodial rights of a parent can be restricted or taken away by court (PKS § 134-136). The Act of Protection
of Children has a concept of a child who is in need and a child who is in danger (LasteKS § 26—34), competent
authorities can act, e.g. offer social services org or make a petition to the court. It has been discussed in
literature if immediately removing the child from family (PKS § 135 (4)) is proportional measure, see Ahas, E.,
2015, 397-404.

*® See PKS § 134-136; TsMS §-s 551, 552; RKTKm 11.01.2017 3-2-1-138-16, p 20.

*’ See Aru, A., Paron, K. 2015, 380.

*% Individual right of hearing of the child TsMS § 5521; individual veto right and right of appeal to children that
are fourteen or over PKS § 137 (2) p 1; TsMS § 553, see also LasteKS § 21 (2).

% See Uusen-Nacke, T., Vahaste-Pruul, S., 2014, 15-16; see note RKHKo 19.06.2000 3-3-1-16-00, p 1.
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lawmaker®®. Fundamental rights related to family are not only collective values to preserve the
nation, but the principle grants subjective rights that are protected by the state to every natural
person (citizen of Estonia or foreign country, persons with unknown citizenship)®".

In court practice a question of defining a family arose in a constitutional revue case concerning
maintenance obligation of the family (PS § 27 Ig 5) in contrast with the obligation of the state to
guarantee social welfare system that provides measures and financial state aid to the people in need
(PS § 28 (2)). As a prerequisite to be qualified for subsistence benefit is that a person himself (self
maintenance principle) or his family (solidarity principle) cannot provide financial support to the
person in need (subsidiarity of state aid), the notion of family had to be analysed.

Supreme Court brought out that in the context of subsistance benefits, family members of a person
are people living in the same room either on marital on non-marital relationship and their children in
need, parents or persons who use one or more sources of income jointly®>. The law has changed
since, but the definition of family remains similar, including people living in the same room with joint
household either in marital or non-marital relationships, first degree descendants and ascendants
and other persons who are part of joint household®.

In the commentaries to the Constitution it has been stated that considering the versatility in family
relations nowadays, the constitutional protection of family life cannot be restricted only to persons
in legal marriage®. Supreme Court has stated that a person has a right to preserve family relations in
broad sense®

Supreme Court found that a restriction that a person held in custody cannot have long-term visits
from de facto spouse is constitutional. Supreme Court found that the restriction has legitimate
purpose that includes avoiding ruining evidence or influence witnesses®. It can be brought out that a
person in custody cannot also have long-term visits from a spouse. Prisoners, at the same time, can
have long-term visits from spouse and legal and social ascendants, descendants, brothers and sisters.
He can also have long-term visits from a non-marital partner, but on the condition that they have
common children or at least two years of cohabitation prior to commencement of serving the
sentence®’. So non-marital relationships are included, but there can be additional conditions that
apply.

Supreme Court brought out that according to the case-law of European Court of Human Rights the
factual cohabitation of same-sex couples is protected by the right of family life, if the cohabitation is
permanent®. Supreme Court analysed whether a residence permit to live with a spouse can be
denied to one of the spouses in same-sex marriage that was concluded abroad outside EU on the
grounds that in Estonia same-sex marriages are not allowed. Supreme Court had to decide whether
giving a residence permit as a preliminary measure during court proceedings is allowed. Supreme
Court found it admissible, agreeing with the reasoning brought out by district court®.

®0Im, A., 2013, 108.

®1 ps §27 (1), § 9; PS-comm (2017) § 27, p 7; see online here.

®2 RKPSJKo 05.05.2014 3-4-1-67-13, p-s 40-41.

% Social Welfare Act — sotsiaalhoolekande seadus (SHS) — RT 1, 30.12.2015, 5; RT1, 21.12.2018, 19 § 131 (7).
® pS-comm (2017) § 27, p-s 4, 24; see online here.

® RKPSJVKo 04.04.2011, 3-4-1-9-10, p 43.

% RKPSIVKo 16.11.2016 3-4-1-2-16, p 98-136; see Imprisonment Act § 94 (5) and § 25, online in English here;
see also RKPSJVKo 04.04.2011, 3-4-1-9-10, p 60-61.

% See Imprisonment Act § 25, online in English here

® RKHKm 27.06.2017, 3-3-1-19-17, p 17.

* RKHKm 27.06.2017, 3-3-1-19-17, p 19-33.
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2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

Family Law Act stipulates that marriage is contracted between a man and a woman (PKS § 1 (1)),
hence, same-sex marriages are not allowed in Estonia. Spouse means a person who is legally married,
e.g has contracted a valid marriage in accordance with Estonian Family Law Act or married abroad so
that the marriage is deemed valid in Estonia. Therefore it can be said that throughout the entire legal
system the term spouse has the same meaning.
However, when spouses have divorced, it can affect how the will of the testator is interpreted and
the validity of the dispositions made in favour of ex-spouse in a will or succession contract. Divorced
spouse is also not an intestate heir’®. Spouse that has outlived the other spouse is called surviving
spouse.
Prerequisites to conclude a marriage, competent institutions and the grounds for nullity and
possibility to annul marriage are set out at the beginning of Family Law Act (PKS § 1-14),
administrative procedure is regulated separately (PKTS).
Prohibitions to marry:
e marriage is contracted between a man and a woman (PKS § 1 (1));
e only adults that have full active legal capacity can get married (PKS § 1 (2)), exceptions are:
o adults with restricted legal capacity can marry, when court has stated in court
decision about guardianship that the person can understand the legal meaning of
marriage (PKS § 1 (4), § 203 (2); TsMS § 526, 531);
o minors that are at least 15 years old, whos active legal capacity has been broadened
(emancipation) by a court decision (PKS § 1 (3); TsMS § 570-578)"".
e consanguineous marriage is prohibited between ascending and descending relatives,
brothers, sisters and half-brothers, half-sisters, also in case of adoption (PKS § 2, 3);
e several simultaneous marriages are prohibited, also valid registered partnership contract is a
hindrance (PKS § 4, KooS § 8 (1));
e minister of religion has a specific right to refuse contraction of marriage (PKS § 6).
Marriage can be concluded by notaries and vital statistics officials, including ministers of religion who
have acquired the competence. Marriage must be concluded following a procedure that presumes
filling a form, expressing will personally not using a representative, also an entry to the population
registry is made about marital status and entry to marital property registry about chosen property
regime and about marital contract if it was concluded. Marriage can be divorced by vital statistics
official, notary or court, dependant on the residence of spouses and if they agree about divorce (PKS
§ 64-65).
Marriage is automatically void when the marriage has been contracted between persons of the same
sex, by a person who did not have competence or when one of the spouses did not express will to
marry (PKS § 10). In other cases, the marriage is not automatically void, but is voidable by court, e.g
in case of ostensible marriage. Court annuls the marriage if a person who has right to file an action to
the court, does it and the prerequisites to annul marriage are fulfilled and there are no grounds for
refusal of annulment (PKS § 11-14).
In 2014 a specification was added that when marriage is annulled due to the reason that persons of
the same sex are married (e.g sex change during marriage), then the marriage is not void ex tunc, but

7% L aw of Succession Act — parimisseadus (PdrS) RT | 2008, 7, 52; RT |, 10.03.2016, 16, § 16 (4), § 32, § 94, § 97
(2), online in English here.

& Emancipation is not really relevant in practice, there are up to 5 cases overall per year. Usually courts grant
permission to marry in case of pregnancy.

185


https://www.riigiteataja.ee/en/eli/528032016001/consolide

Family Property and Succession in EU Member States National Reports on the Collected Data

is considered to have been ended from entry into force of court judgement that annulled the
marriage (see PKS § 14 (4)).

2.1.5.2. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

Three types of relationships can be distinguished:

e legal marriage between a man and a woman specified in the last question,

e registered partnership contract between heterosexual or same-sex couple,

e de facto partnership that is not legally regulated.

Marriage is valid when it is contracted in accordance with Estonian Family Law Act following
administrative procedure by competent authority. Marriage concluded abroad is deemed to be valid
in Estonia if it is contracted pursuant to the procedure for contraction of marriage provided by the
law of the state where the marriage is contracted and the material prerequisites of the marriage are
in compliance with the laws of the states of residence of both spouses’’. So when evaluating the
validity of marriage concluded abroad the law of the state where is the residence of both spouses
have to be cumulatively taken into account.

In Supreme Court case about residence permits Supreme Court explained that when marriage is
concluded abroad then case cannot be solved by just looking up if Estonia allows same-sex
marriages. Rather a private international law question arises about applicable law and the validity of
same-sex marriage concluded abroad. Supreme Court emphasised that Estonian law cannot dictate
the prerequisites for conclusion of marriages all over the world. Estonian law is not applicable when
marriage is concluded abroad and neither of the spouses lives in Estonia’>.

Registered Partnership contracts are valid when the prerequisites to enter into contract are fulfilled,
appropriate procedure is followed and there are no hindrances to conclude a contract. Registered
partnership contract has to be concluded in notarially authenticated form, both persons have to be
present in person at the same time and make an unconditional declaration of intent (KooS § 3).
Prohibitions are similar to marriage, but added to that it is required that one person concluding the
contract has residence in Estonia. The regulation is gender neutral that means that couples can
conclude it irrelevant if they are of the same or different sex.

Material prerequisites for entry into registered partnership contract:

e registered partnership contract may be entered into between two natural persons of whom
at least one has residence in Estonia (KooS § 1(1));

e only adults of active legal capacity may enter into a registered partnership contract (KooS § 1
(2)). Exception is adults with restricted legal capacity, when court has stated in court decision
about guardianship that the person can understand the legal meaning of registered
partnership contract (KooS § 1 (3); TsMS § 526, 531);

e consanguineous registered partnership is prohibited between ascending and descending
relatives, brothers, sisters and half-brothers, half-sisters, also in case of adoption (KooS § 2);

e several simultaneous registered partnerships or registered partnership and marriage are
prohibited (KooS § 2 (1), KooS § 8 (1));

Parties to the registered partnership contract are called registered partners (KooS § 7 (1)
registreeritud elukaaslased) and the term has the same meaning throughout the entire legal system.

72 private International Law Act — rahvusvahelise eradiguse seadus (REOS) RT 12002, 35, 217; RT |, 26.06.2017, 3
§ 55 (2), online in English here.
”® RKHKm 27.06.2017, 3-3-1-19-17, p 28.
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As the implementing acts have not been adopted, it is unclear which provisions in the legal order
about spouses or de facto partners are applicable to registered partners.

Besides marriage and registered partnership there are no other non-marital relationships that are
legally regulated. When couple is in a non-marital de facto partnership or lives together for a certain
period of time, there are no legal consequences that would apply automatically due to the fact of
cohabitation (e.g as could be in Sweden). Legal consequences apply when partners have e.g
concluded a contract and agreed on the consequences (contractual model).

In case-law it has been approved that in some cases the regulation of partnership contract
(seltsinguleping)’® can be applied via analogy to non-marital cohabitation, still the mere fact of
cohabiting should not bring about the application of partnership contract regulation. Partnership
contract regulation could be applied, when partners have acted to achieve mutual purpose and they
both made financial contributions that can be identified.

Supreme Court has emphasised that extramarital relationships do not entail similar obligations as
those resulting from a marriage, including the fact that the parties are not subject to mutual support
and arrangements concerning the common household, in contrast to the situation of spouses’. In
that decision Supreme Court seemed to be in favour of limiting the application of partnership
contract regulation and ensuring that cohabitation would not bring about legal financial
consequences when partners have not agreed on it.

Supreme Court stated that non-marital cohabitation should not bring about the liquidation
procedure of all the assets acquired during cohabitation, because that could lead to even more
extensive consequences than in case of divorce of marriage. It cannot be assumed that the parties
will extended to the point that their proprietary and financial relations would be tighter than in case
of marriage with community of property regime (joint ownership)”®.

2.1.6. What legal effects are attached to different family formations referred to in q 2.5.?

Many of the legal consequences of marriage depend on which matrimonial property regime the
spouses have chosen (community of property, community of accrued gains, separate property).
General legal consequences of marriage apply irrespective of the matrimonial property regime the
spouses chose (PKS § 15-21).

General principle is that by marrying a man and a woman commence marital cohabitation which
obligates them to respect and support each other (PKS § 15 (1)). Spouses organise their marital
cohabitation and satisfaction of the needs of their family together considering the well-being of each
other and their children. Both spouses must participate in the organisation of shared household and
earning of income to the best of their ability (PKS § 15 (2)). In those provisions the lawmaker has set
out a role, what the essence and values of a marriage should be, but it does not give a ground to
bring a claim against the other spouse.

Marriage brings with maintenance obligations. Spouses have reciprocal obligations to maintain their
family by their work and assets (PKS § 16 (1)). If the spouses do not live together, but are married,
then they have to fulfil maintenance obligation by making regular monetary contributions (PKS § 16
(3)). If spouses have divorced one may have maintenance obligation toward the other, when the
other spouse is in need on the grounds listed (PKS § 72-79). Satisfying a maintenance claim always
presumes that claimant proves that he is in need and cannot maintain himself with his money or
assets. By minors the neediness is presumed.

Otherwise, if the spouses live together while married, their contributions can be monetary, but they
can also contribute by giving something that belongs to them in family use or fulfil the need of the

" See Law of Obligations Act — v&ladigusseadus (VOS) RT | 2001, 81, 487; RT |, 22.03.2018, 4 § 580-609, see
online in English here.

> See Uusen-Nacke, T., Vahaste-Pruul, S., 2014, 3; see note nr 11 RKTKo 03.12.2014, 3-2-1-109-14, p 14.

7® RKTKo 03.12.2014, 3-2-1-109-14, p 18.
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other spouse or family by immediate action needed to cover the common and special needs of the
family.
Both spouses are jointly and severally liable for obligations taken to fulfil the needs of the family,
even when the contract was concluded only by one of the spouses. The liability of the spouses does
not depend on the matrimonial property regime the spouses have chosen (PKS § 18). The liability of
both spouses presumes that the obligation was taken for the organisation of shared household, in
the interests of children or to satisfy common or special needs of the family and it does not exceed
the reasonable rate according to the living conditions of the spouses (PKS § 18 (1)). In Supreme Court
practice following obligations have been included: obligations arising from a lease agreement of a car
used in the interests of the family, maintenance of the car, communal expenses, loan agreement to
buy furniture and house appliances’’. Usually the liability of the spouses is interpreted quite widely.
For example in court practice home loan payments are usually seen as mutual obligations of the
spouses. In the explanatory notes of the Family Law Act, the lawmakers will was to exclude bigger
financial obligations that have to be paid in lump sum’®.
Solidarity between the spouses is presumed when managing the everyday life while living together. If
one of the spouses makes bigger monetary expenses on the family, it is presumed that he or she
does not have the right to require compensation (PKS § 17). At the same time, the level of duty of
care expected is lower than by usual contracts. Spouses must exercise such care with respect to each
other as they would usually exercise in their own affairs (PKS § 20).
In case of registered partnership, the obligations of the registered partners are similar to the ones
that spouses have. Registered partners can choose a matrimonial property regime listed in the
Family Law Act and add special provisions if they want (KooS § 16). The general legal consequences
of concluding a registered partnership contract are the same in the same wording. Therefore,
registered partners have also maintenance obligations toward eachother and family, which they can
fulfil with money, assets or actions, they are jointly and severally liable for obligations taken to fulfil
the needs of the family and the standard of duty of care is also the same (KooS § 7-15). As there are
no implementing acts and the law is quite new, there is no case-law about the registered
partnership.
As mentioned before, then de facto cohabitation does not automatically entail legal consequences
and is not regulated in Estonian law. When the prerequisites to apply the regulation of partnership
contract are fulfilled, then the liquidation provisions can apply. Supreme Court found that it is
appropriate to apply liquidation procedure foreseen to partnership contract in case on non-marital
cohabitation when:
e partners have acquired something during the cohabitation that has a bigger value (e.g
immovable),
e both parties made important and comparable (financially identifiable) contributions to
aquire it or to ameliorate it,
e both parties had an intent when acquiring or ameliorating the item to create lasting joint
value, at least economically79.

2.1.7. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

When Registered Partnership Act was discussed in 2014, then there was initiative also to regulate de
facto cohabitation so it would entail legal consequences automatically. This kind of opt out model

7 see for example RKTKo 13.12.2017, 2-15-15138, p-d 18.2, 19, 20, 26; RKTKo 15.12.2010, 3-2-1-124-10, p 19;
see also about former Family Law Act 3-2-1-38-14, p 13; 3-2-1-42-13, p 11; 3-2-1-113-07, p 11; 3-2-1-82-05, p
15.

’® Draft of Family Law Act 55 SE explanatory notes, online here.

’® RKTKo 03.12.2014, 3-2-1-109-14, p 19.
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was also presented as one of the options in a concept of draft of law about non-marital
cohabitation®™. In last years the initiative has not moved forward, though it has been brought out
that as there are over 170 000 persons living in de facto cohabitation and partnership contract rules
are inconvenient and not meant to be applied in case of non-marital cohabitation.

As the draft of implementing acts of Registered Partnership Act will most probably be not adopted in
the nearest future, the full applicability of Registered partnership Act remains unclear.

2.2. Property relations.
2.2.1. List different family property regimes in your country.

Family Law Act comprises regulation about three matrimonial property regimes:

e community of property (jointness of property) (PKS § 25-39),

e community of accrued gains (set-off of assets increment) (PKS § 40-56),

e separate property (PKS § 57-58).
Prospective spouses can choose by an application for marriage from those three applicable
matrimonial property regime (PKS § 24 (1)). If the spouses do not make a choice, then community of
property as legal matrimonial property regime applies (PKS § 24 (2)).

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

Legal matrimonial property regime is community of property. Three types of assets can be
distinguished:

e joint property of the spouses

e separate property of wife

e separate property of husband
Ground rule is that the objects and other proprietary rights of the spouses acquired during the
jointness of property shall transfer into the joint ownership of the spouses (joint property) (PKS § 25).
Added to that, some claims for compensation related to community of property regime also belong
to joint property to balance possible unequal contributions of the spouses at the partition of the joint
property. Value of the expenses incurred by both spouses in the form of work and proprietary
performance during jointness of property in order to receive benefit from the property (necessary
and useful expenses) belong to the joint property (PKS § 27 (3)). Also claims for compensation belong
to joint property, if one of the spouses separate property was enriched on the account of joint
property (PKS § 34 (1, 3)).
Assets acquired during community of property belong to the joint property of spouses by law, even
when only one of the spouses was part of contract that was basis for acquiring the object or when
only one of the spouses made monetary contributions to acquire the object®.
According to Supreme Court practice, a wide range of assets and proprietary rights can belong to
joint property:

* revenue or pension of one of the spouses,

* assets on a bank account of one of the spouses,

» profit of one of the spouses earned as a self-employed entrepreneur,

* right of claim against contract party of one of the spouses,

* contractual rights, e.g. buyout right at the end of lease agreement.®

80
Olm, A., 2009.
*! see for example RKTKo 20.11.2008 3-2-1-101-08, p 14; RKTKo 09.12.2009 3-2-1-117-09, p 16.
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If there is doubt if the asset belong to joint or separate property, the law sets out a presumption of
joint property. An object of property shall be deemed to be included in the joint property of the
spouses until the inclusion thereof in the separate property of a spouse is proved (PKS § 27 (6)).
Separate property of one of the spouse includes (PKS § 27 (2)):

e personal belongings of the spouse

e objects which were in the ownership of the spouse before the marriage or objects acquired
by the spouse during the marriage by disposal without charge, including as a gift or by
succession;

e objects which the spouse acquires on the basis of a right belonging to his or her separate
property or as compensation for the destruction of, damage to or seizure of objects included
in his or her separate property or on the basis of a transaction entered into with regard to his
or her separate property.

According to Supreme Court practice separate property of one of the spouses is:

* contractual rights arising from a mandatory funded pension contract,

* compensation for non-pecuniary (moral) damage,

« assigned support, e.g. disability allowance.®?

Added to that, claim of compensation when one of the spouses used separate property for the
benefit of joint property, also belongs to the separate property of one of the spouses (PKS § 34 (2)).
As only objects acquired during community of property belong to the joint property of the spouses,
the objects acquired after the matrimonial property regime has ended, are also separate property.
Assets that are part of joint property, remain joint property when matrimonial property regime ends
(PKS § 35) and they have to be managed jointly until they are divided®* (PKS § 37 (2)).

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

The Family Law Act permits spouses to conclude marital property contract in notarially authenticated
form (PKS § 59-60). A marital property contract may be entered into before or during a marriage. A
marital property contract entered into before marriage enters into force on the date of contraction
of marriage (PKS § 59 (2)). Spouses can also conclude marital property contracts during marriage, but
the contract does not have legal consequences ex tunc. So the spouses can e.g. alter the matrimonial
property regime, but they cannot make the former choices void, the agreement takes affect ex nunc
that means from the point of contraction of the contract. This view has been approved also in the
Supreme Court practicess.
In Family Law Act there is a list about the types of agreements spouses can have. Spouses may:
* terminate a selection made upon marriage or a proprietar relationship valid on the basis of a
marital property contract;
* establish another proprietary relationship prescribed by law; or
* make alterations in the selected proprietary relationship in the cases prescribed by law (PKS
§ 59 (1)).

¥ RKTKo 12.10.2016 3-2-1-92-16, p 16; RKTKo 07.06.2006 3-2-1-46-06, p 11; RKTKo 26.04.2017 3-2-1-111-16, p
38; RKTKo 27.03.2017 3-2-1-108-16, p 20; RKTKo 01.11.2006 3-2-1-98-06, p 12; RKTKo 21.03.2007 3-2-1-13-07,
p 16-18, 29; RKTKo 13.11.2013 3-2-1-127-13, p 19; RKTKo 10.11.2008 3-2-2-2-08, p 11; RKTKo 26.04.2017 3-2-
1-14-17, p 42.3, RKTK013.12.2017 2-15-15138/56, p 43.1; RKTKo 25.10.2017 2-14-18828/113, p 25.

 RKTKo 27.03.2017 3-2-1-108-16, p 19-20.

# See also RKTK 25.02.2015, 3-2-1-164-14, p 12.

% RKTKo 11.04.2013, 3-2-1-36-13, p 12.
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So the spouses can have unique terms in marital property contract not only choose between the
matrimonial property regimes, but they can only make alterations that are permitted by law. Spouses
cannot, for example divide joint property during marriage without ending or altering matrimonial
property regime. Law enables spouses to agree that:
* one of the spouses can manage joint property alone as an exception from the principle of
joint management in case of community of property regime,
* in community of property regime the consent of a spouse is not required in the case of
transactions entered into in independent economic activities of the other spouse,
* single objects or certain type of objects are declared to be joint or separate property,
* rule out a requirement that the agreement of both of the spouses is necessary to dispose of
shared housing of family or to grant the use of it to third party.®
Added to that, spouses can choose applicable law to their proprietary rights in notarially
authenticated form. Spouses can choose the law of the state of residence or citizenship of one of the
spouses as the law governing their proprietary rights®’.

2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

Community of property

In case of community of property ground rule is that spouses exercise the rights and perform the
obligations relating to joint property jointly, if they have not agreed that only one of the spouses
manages joint property (PKS § 28 (1, 2)). On the other hand spouses administer their separate
property independently and at their own expense (PKS § 27" (1)).

Spouses may enter into transactions and conduct legal disputes related to joint property only jointly
or with the consent of the other spouse PKS § 29 (1). There are some specifications. Consent of the
other spouse is not needed for transactions with respect to joint property for the satisfaction of
everyday needs of himself and herself and the family. Consent of the other spouse is presumed,
when one spouse disposes of a movable or a right (PKS § 29 (1)). Consent of the other spouse is also
not needed in case of emergency right of management or when the approval of the other spouse is
substituted in court in case of refusal without adequate cause (PKS § 29 (3)). Special rule concerns
family housing. Consent of both of the spouses is needed to dispose of shared housing of family or to
grant the use of it to third party (PKS § 27" (2)).

When one of the spouses made a transaction without having needed consent from the other spouse,
the transaction is void unless the spouse without whose consent or participation the transaction was
entered into ratifies it later (PKS § 31 (1)). In Supreme Court practice it has been discussed whether
in case of joint management of property the spouses must always act and bring an action to the
court together. Supreme Court found that one of the spouses can individually bring an action against
third party to claim back a thing from illegal possession, if he or she claims it back to the common
possession of the spouses®. Supreme Court also explained that each of the spouses can conclude
obligatory contracts individually, but the fulfilment on the account of joint property can be
demanded only if the spouse had the right to oblige the other spouse®.

Creditor can demand fulfilment of a contract on the account of joint property of the spouses usually
when the obligation was related to the fulfilment of family needs or when it was related to the
management of joint property. Spouses are then both liable jointly and severally (PKS § 33 (1)).
When one of the spouses took an obligation separately, then the creditor can demand fulfilment of
the obligation from the separate property of the spouse and after demanding the division of joint
property from half of the value of joint property that would belong to the spouse (PKS § 33 (3)).

% See PKS §271g4,§27"1g4,5§281g2,§291g2,§301g1,5§411g5,§49 Ig 4.
¥ See Private International Law Act § 58, online in English here.

% See RKTKo 31.10.2018 2-16-9519/78, p 25.

% See RKTKo 31.10.2018 2-16-9519/78, p 29.
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Community of accrued gains and separate property

When spouses chose the community of accrued gains or separate property, then the property
acquired before or during marriage remains the property of the spouse that acquired it (PKS § 40,
58). So marriage does not affect the ownership of the spouses.

In case of community of accrued gains, spouses should administer the property belonging to them
jointly in accordance with the interests and needs of the family. At the same time, the right to
possess, use and dispose of objects belongs to the spouse, who is the owner of the thing (PKS §
41(1)). There is one special requirement, similar to the one in case of community of property.
Consent of both of the spouses is needed to dispose of shared housing of family or to grant the use
of it to third party (PKS § 27" (2)), even when the family housing belongs to one of the spouses.
General consequences of marriage (PKS § 15-23) apply in case of every matrimonial property
regime, that means also in the case of community of accrued gains and separate property. The main
consequence arising from those provisions is that though the ownership of the assets is not affected,
the spouses are jointly and severally liable for obligations arising from a transaction made by one
spouse for the organisation of shared household or in the interests of children or in order to satisfy
other common needs of the family. Both spouses are liable if the amount of the transaction does not
exceed the reasonable rate according to the living conditions of the spouses (PKS § 18 (1)). For those
transactions, spouses are solidary obligees with respect to the obligated party of the transaction (PKS
§ 18 (2)).

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

In marital property contracts besides choosing matrimonial property regime special agreements can
be made that are allowed by law. The purpose of the marital property register is to enable third
parties to obtain information about the property relationship between spouses and the rights and
obligations arising therefrom. There is a principle of numerus clausus about the content of the
register, so only data about chosen matrimonial property regime or special agreements allowed by
law can be entered into the register.

The register includes data about the type of matrimonial property regime, alteration or termination
of it, as well as information about objects or certain types of objects, which are declared to be joint
or separate property. Agreements about applicable law are also included application of foreign or
Estonian law to the proprietary rights of spouses (AVRS § 17 (2), p 5). If the marital property register
contains no data about spouses, it is presumed that community of property regime applies (AVRS § 1
(1)) as it is the legal matrimonial property regime®™. That also applies when spouses have chosen
Estonian law as law applicable to their proprietary rights, but did not specify what matrimonial
property regime they would use. If they did not choose any regime, provisions of community of
property will apply®.

Starting from 01.03.2018 entries into marital property register are done by the vital statistics officials
or by the notaries. If the marriage is concluded by vital statistics official, then he makes the entry. If a
notary has concluded a marriage or when marital property contract was concluded an notary will

% previous Family Law Act (in force until 30.06.2010) did not have three types of matrimonial property regime,
so community of property regime was applied to spouses, who did not have a marital property contract that
was rarely concluded. As numerous couples had community of property regime, it was decided that there will
not be entries about couples that have chosen community of property regime. Currently, couples who have
community of property regime form about 77% of all the married couples. See draft of law 258 SE and
explanatory notes. So there is a note about chosen matrimonial property regime only if it is community of
accrued gains or separate property.

*! See draft of law 384 SE and explanatory notes of the second reading (ME Il), entry into force 01.07.2017.
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make an entry. Vital statistics officials make entries using IT-solutions of population register and
notaries use IT-solutions of their own system e-notary®.

2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

Marital property register is kept electronically by the Chamber of Notaries. The content of the
register is opened to everyone free of charge, if they log in the register with their id-card and enter
the name or identification number of the person about who they want to know the data®.

Entries are not related to the creation, changing and extinction of the proprietary rights provided by
law in the relations between the spouses (AVRS § 7 (4)). At the same time, the purpose of marital
property register is third party protection and legal certainty. If spouses change or terminate
matrimonial property regime or alter the content, the changes shall have legal effect with regard to a
third person only if the changes have been entered in the marital property register as a marital
property contract or the third person was aware of the existence of the marital property contract®.
Though it can be brought out that as an entry is always made when spouses conclude a marital
property contract, there really are not many cases when there would be a question about third party
rights when there is no entry into marital property register.

The situation can arise though in case of marital property contracts concluded abroad. The law states
that if the residence of at least one of the spouses is in Estonia or at least one of the spouses engages
in economic or professional activity in Estonia, the spouses can rely on proprietary rights other than
those prescribed by Estonian law with regard to third parties only if the third party concerned was or
should have been aware of such rights at the time of creation of the legal relationship (REOS § 59).
Not dependant on the matrimonial property regime, the spouses are both liable for transactions that
are concluded in the interests of the family that do not exceed the reasonable living standards of the
family (PKS § 18). In case of community of property regime both spouses are also liable for
transactions related to the management of joint property (PKS § 33) (see question 2.2.4).

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

The general legal consequences of marriage (PKS § 15-23) apply irrelevant of the matrimonial
property regime the spouses chose. Added to that general consequences of the ending of marriage
apply in all of the cases (PKS § 63-79).

Separation of spouses

In Estonian law there is no concept of legal separation that would have legal effects by court
decision. Marriage can be divorced without the need of having a previous court decision where legal
separation is established. However, there are two provision that are applicable irrelevant of
matrimonial property regime that give spouses an opportunity to regulate the usage rights of family
home or household objects (PKS § 22, 23) for the period when they are legally married but factually
separated. To date there is no Supreme Court practice about the applications of the provisions.

In case of separation, spouses divide household objects on the basis of the principle of equity, but if
they cannot reach an agreement, they can file a petition to the court. The division of usage rights
does not affect the right of ownership of the objects, unless otherwise agreed. Court shall decide the
matter in proceedings on petition having wider possibilities that in case of proceedings on action. If

%2 See draft of law 258 SE and explanatory notes, p 1. Before 01.03.2018 the entries were done separately by
assistant judges when they received a note from a vital statistics official or notary and the register was kept by
the court connected to land registry department.

% see https://abieluvararegister.rik.ee/; before the changes in 01.03.2018 log in with id-card was not needed.
* Marital Property Register Act (AVRS) in English here, see § 1 (1), PKS § 61 (2).
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necessary, court can determine reasonable charge payable for the use of the objects (PKS § 22 (2,
3)).
If one of the spouses wants to live separately, he or she may request to have family housing or a part
of it to his or her sole use, if this is necessary in order to avoid major personal conflicts. Family
housing is defined by law as a dwelling where members of a family reside regularly (PKS § 21). When
deciding, court takes into account ownership relations and restricted real rights in the immovable
where the housing of the family is located. Court may limit the usage rights with a certain period of
time, but not for longer than until the termination of marriage. Other spouse can demand equitable
user fee (PKS § 23).
Termination of marriage
Marriage terminates if one of the spouses dies or the marriage is divorced (PKS § 63). Mainly there
can be three categories of claims:

* issues regarding household objects and family housing can be regulated (PKS § 68, 69);

* provision of maintenance can be claimed, when spouse is in need (PKS § 72-79);

* spouses remain jointly and severally liable for transactions made at the interest of the family

to cover family needs (PKS § 18);
* dependant on the matrimonial property regime that the spouses had, proprietary claims can
arise — division of joint property, monetary claim to set off the value of the assets acquired.

Spouses can have claims related to household objects, family housing or maintenance, irrelevant of
the matrimonial property regime they chose.
Analogously to the provisions about separation of the spouses, issues related to household objects
and family housing can be decided by the court, if spouses do not reach an agreement. Court can
regulate in proceedings on petition the rights and conditions of each spouse to use family housing or
common household objects, taking into account the well-being of children and other important
circumstances. Obligated spouse can have a claim of compensation. If later the circumstances
change in great amount, then court can change the decision™.
Claim for provision of maintenance can arise when a spouse is in need after the termination of
marriage due to his or her age or state of heath or because caring of a child (PKS § 72-79). Main
criterion is the extent of the needs of a spouse. The maintenance obligation of divorced spouse or
the extent of it, is separate from the proprietary claims arising from property regime. The extent of
maintenance does not generally also depend on the grounds for divorce. If both spouses agreed with
divorce or had disagreement that had to be settled in court, is irrelevant®.
Spouses remain liable for the transactions that they are both liable. Spouses are also both jointly and
severally liable for obligations arising from a transaction made by one spouse related to the
organisation of shared household, common needs of the family of needed in the interest of the
children (PKS § 18). When one of the spouses fulfils the obligation to creditor, he or she has right of
recourse against the other spouse except to the extent of his or her own share of the obligation (VOS
§ 69 (2)).
Community of property
In case of community of property regime, spouses can claim the division of joint property after the
termination of marriage. Division of joint property is not a prerequisite to divorce, on the contrary,
joint property cannot be divided before the marriage and therefore also the community of property
has ended (PKS § 35).
After termination of community of property regime, the spouses can divide joint property between
themselves into equal parts pursuant to the provisions concerning the termination of common
ownership unless otherwise agreed (PKS § 37 (1, 3)). The assets belonging to the joint property of

*PKS § 68; see also TsMS § 480 online in English here.
% See Hallik, L., 20086, 333.
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the spouses are determined as of the moment when the proprietary relationship ended, but the
value of the assets is determined as of the time of the division of joint property®’.
Spouses in community of property regime are joint owners of joint property. Joint ownership differs
from common ownership. Common owners have legal shares of an ownership to an individual thing
that is expressed as a fraction of the thing, e.g %, % (AOS & 70 (3); TsUS § 56). Joint owners own
everything jointly, so extent of their ownership rights to an individual thing cannot be differentiated
(AQS § 70 (4)).
Spouses, as joint owners, are entitled to receive half of the value of the property in case of division.
The inequalities arising from different financial contributions of the spouses can be rectified with
compensatory monetary claims. The obligations encumbering joint property shall be performed in
the course of the division of property or shall be divided between the spouses similarly to other
property®.
Joint property is divided according to the mutual agreement of the spouses, when they do not reach
an agreement, it can divided in court in proceedings on action choosing between the methods
provided for the termination of common ownership (AOS § 77):
* division in physical shares;
* give asset to one of the spouses and impose him or her to reimburse the other for his or her
part in money;
* sell the asset by public auction and divide the money;
* sell the asset by auction among spouses and divide the money.
In the case-law of Supreme Court it has been said that court has to choose the method of division
that burdens the parties the least and can only choose a method that a party has demanded in
action. Court can refuse termination of joint ownership to an asset only if none of the methods
proposed by the parties is suitable. Supreme Court recognised a possibility to end joint ownership to
a thing by way of leaving it to the common ownership of the spouses™.
When choosing a way to terminate the joint ownership Supreme Court suggested following:
* an asset should not be let to one of the spouses against his or her will, especially when that
brings about a duty to reimburse the other spouse,
* if none of the spouses want the asset, the asset should be sold by public auction,
* if both of the spouses want the asset and they have financial possibility to purchase the item,
then it should be sold by an auction between the spouses'®.
If marriage terminates upon the death of one spouse, the share of the deceased spouse in joint
property forms part of his or her estate (PKS § 39). Joint property is not divided in separate
proceedings, but together with the division of the estate of the deceased spouse®, according to the
provisions of the Law of Succession Act'®.
Community of accrued gains
In case of community of accrued gains, there can be a monetary claim against the other spouse to
set-off the value of the assets acquired during marriage (during the applicability of the rules of
community of accrued gains). There is no Supreme Court practice about the community of accrued
gains.
Three categories of assets can be differentiated: fixed assets, acquired assets, total assets. At the end
of community of accrued gains, the set-off of acquired assets can be demanded (PKS § 53 (1)).
Acquired assets are assets by which the total assets of a spouse exceed his or her fixed assets. If the

%7 See PKS § 37 (17); see also RKTKo 26.04.2017, 3-2-1-14-17, p 47; RKTKo 20.11.2008, 3-2-1-101-08, p 11;
RKTKo 03.10.2007 3-2-1-77-07, p 13.

% See PKS § 34, § 37 (3), § 38.

% RKTKo 10.05.2017, 3-2-1-39-17, p 10 sqq; RKTKo 26.04.2017, 3-2-1-14-17, p 16 sqq; RKTKo 18.10.2016, 3-2-1-
88-16, p 12.

1% RKTKo 26.04.2017, 3-2-1-14-17, p 16 sqq.

RKTKo 18.10.2010, 3-2-1-79-10, p 14.

See Law of the Succession Act § 147 sqq; see online in English here.
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total assets prove to be less than the fixed assets, the acquired assets shall be deemed to be zero
(PKS & 47).

Fixed assets are not basis for the claim of compensation. They mainly comprise the assets that
spouses acquired before marriage or respectively before they chose the community of accrued gains
and assets acquired during the regime due to succession or as a gift'®.

Total assets are the sum of the usual value of the things belonging to a spouse and his or her
monetarily appraisable rights and obligations as of the termination of the proprietary relationship
expressed in money (PKS § 48 (1)).

If the acquired assets of one spouse are greater than the acquired assets of the other spouse, one
half of the difference between the values of the acquired assets shall belong to the spouse who
received the smaller amount of acquired assets on the basis of a financial claim for set-off (PKS § 53
(1)). The purpose of the monetary claim is to put spouses in the same financial position as they
would be in, if they had earned the same amount during the regime of community of accrued gains.
The composition of the acquired assets and the value of total and acquired assets is determined at
the time of the termination of the matrimonial property regime (PKS § 51, 52). There are special
rules in determination of the value of the assets that protect spouses if one of them has diminished
the value of the assets (PKS § 49-51). Only the net income is divided. That means that the amount of
a claim for set-off is limited to the value of assets remaining to the obligated spouse after the
deduction of obligations upon the termination of the proprietary relationship (PKS § 53 (2)).

If marriage terminates upon the death of one spouse, the claim for set-off goes over to the heirs of
the deceased spouse. A claim for set-off may be bequeathed and assigned after the matrimonial
property regime has ended (PKS § 53 (3)).

Separate property

In case of separate property regime, there is no need to divide property as the property belongs to
the spouse who acquired it, unless the spouses acquired something as co-owners. If spouses are co-
owners due to a contract, common property can be divided according to the agreement of co-
owners. If the disagree then court can divide the common property using the methods described
earlier by community of property regime (see AQS § 77).

Other than having claims arising from some other legal relation than marriage, or arising from
general regulation applicable for all matrimonial property regimes, spouses are treated in financial
perspective as persons that have not been married (PKS § 58).

Registered partners

If persons concluded registered partnership contract, then they can choose one of the matrimonial
property regimes to regulate their financial relations (K0oS'® & 16). Dependant on the chosen
property regime, the same legal consequences arise as in case of marriage: either a claim for division
of joint property or monetary claim to set-off the value of acquired assets.

The law gives registered partners a specific possibility to transform the registered partnership
contract to marriage (KooS § 24). In that case the assets do not have to be divided or value of
acquired assets reimbursed and the property regime can continue, but only if registered partners
agree that explicitly while contracting a marriage.

Differently form marriage, the separation of registered partners that would entail possibility to
regulate the usage rights of family home or household items, is not prescribed by law (compare PKS
§ 22, 23). Similarly to marriage, though, registered partners have claims concerning family home and
household items when they have terminated registered partnership contract the same way as it was
described for spouses (KooS § 22; PKS § 68, 69).

Differently form marriage, registered partners only have maintenance obligations toward eachother
only if they have added the term in registered partnership contract (KooS § 9 (3); compare PKS § 72—
79). Similarly to marriage, they can both be jointly and severally liable for transactions made in the

1% See more precisely PKS § 49 and 50; compare to separate assets of one of the spouses in case of community

of property (PKS § 27).
104 Registered Partnership Act, see online in English here.
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interests of the family even if only one of them concluded the contract (KooS § 11; compare PKS §
18).

As there are yet no implementing acts for Registered Partnership Act, there is also no case-law
concerning the regulation of registered partnership contracts.

Cohabitation

In case of de facto cohabitation, when the persons have not concluded a registered partnership
contract, no legal consequences apply automatically. Unless the contributions made by the
cohabitees fulfil the prerequisites of a partnership contract (VOS & 580 sqq), in which case the
liguidation provisions of partnership contract can apply according to the Supreme Court practice (see
question 2.1.6).

2.2.8. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

There are no special rules related to culture, tradition, religion or dowry. Estonia has mandatory civil
marriage system that means that marriage can only be contracted by competent authorities using a
procedure prescribed by law. There are no separate religious marriages. Only those ministers of
religion can conclude marriages that have the authority of vital statistics officials.

However, a minister of religion entitled to certify the contraction of marriage has the right to refuse
to contract a marriage if a prospective spouse does not meet the requirements for the contraction of

marriage according to the religion of the church, congregation or association of congregations'®.

2.2.Cross-border issues.

2.3.1. Is your country participating in the enhanced cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a
likelihood that your country will join in the future?

Estonia is not taking part in enhanced cooperation on matrimonial property regimes or registered
partnerships.

The Government of Estonia supported in 2011 the original initiative, on the condition that neither of
the regulations changes the substantial family law in Estonia nor the legislation concerning property
relations related to that'®. The main idea must have been that Estonia did not want to take an
obligation to work out the regulation for same-sex partnerships, as there was none at that point. In
2016, government passed a resolution stating that we support the purposes brought out in the
enhanced cooperation and we are planning to take part of it after the implementing acts of the
regulations have been passed, on the condition that the regulations are not opposed to the
Government resolution of 05.05.2011'%.

So Estonia is planning to take part of the enhanced cooperation concerning both regulations, but has
not yet made necessary legal preparations.

1% see PKS § 6; authority of ministers of religion PKTS § 3 (7), § 42 (7-8). See PKTS online in English here.

See documents concerning the statements of Parliament, Ministry of Justice and Government here; see
opinion of Ministry of Justice here, p 2.
197 Government resolution 05.05.2016, see here 16-00861-2.pdf.
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2.3.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as
” u

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

The main political concern was that the substantial family law would not be changed. As the
regulations concern only private international law questions, then this concern should not rise.

Questions related to same-sex couples can arise, e.g to decide whether the prerequisites to conclude
a marriage or a registered partnership contract are fulfilled, the validity of marriage or registered
partnership contract should be evaluated, as an existing relation would be a preclusive condition. Are
same-sex marriages concluded abroad valid in Estonia is yet to be decided by Supreme Court, up to
date there is no case-law about it, though the validity of same-sex marriage and public order have

been discussed in legal literature®.

2.3.3. Are you expecting any problems with the application of the rules on jurisdiction?
No bigger issues worth mentioning, considering existing information.

2.3.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

No. Estonian law has already had for a longer period of time the possibility to choose law applicable
to matrimonial property regime and the connecting factors are similar (REQS § 58) to the ones in the
regulation.

2.3.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

In the regulation, the grounds for applying public policy are wide and a separate rule was added near
the end of the working group process, so even countries that do not have same-sex marriages,
should not have problems.

As mentioned before, issues related to same-sex couples can pose question, but as there is no
relevant Supreme Court practice, the viewpoints are to date unknown.

2.3.6. Are there any national rules on international jurisdiction and applicable law
(besides the Regulations) concerning the succession in your country?

In case the European Succession Regulation'® is not applicable and Estonian national regulation
applies, there are rules concerning jurisdiction and applicable law to succession matters. In Estonia
succession proceedings are not solved by courts, but are dealt with by the notaries.

Jurisdiction is regulated in Law of Succession Act (PdrS™™) that states that succession proceedings
shall be conducted by an Estonian notary if he bequeather's last residence was in Estonia (ParS § 165
(2)). Added to that, there is a specific exception when Estonian notary can conduct territorial
succession proceedings concerning the assets in Estonia, in case the last residence of a bequeather

108 Jaadla, K., Torga, M., 2013, 598—-607; see also an article from a representative of an interest group with

religious background. Vooglaid, V., 2018, 67-77.

109 Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European Certificate of Succession, see online
here.

19566 online in English here.
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was in a foreign state. Exception is that Estonian notary shall conduct succession proceedings if the
succession proceedings cannot be conducted in the foreign state or the proceedings conducted in
the foreign state do not include the property located in Estonia or the succession certificate prepared
in the foreign state is not recognised in Estonia (ParS § 165 (3)). Management measures of the estate
are applied by the courts, so there is special regulation concerning the jurisdiction of the matter in
Code of Civil Procedure™ (TsMS) § 117. The court of the place of opening of succession has
jurisdiction.

Private International Law Act'** (REOS) regulates applicable law to succession matters. General rule is
that succession is governed by the law of the last state of residence of the bequeather, but the
bequeather may make a disposition in will or a succession contract and choose that the law of the
state of citizenship applies to the estate (REOS § 24, 25). There is a list of legal questions that form a
part of a scope of law governing the succession (REOS § 26). Added to that applicable law to wills, to
capacity to conclude a will and succession contracts and reciprocal wills is also regulated (REQS § 27—
29).

Jurisdiction in family law matters is regulated by TsMS. In cases on action, the general rules apply,
the main principle being that the court of the residence of defendant has jurisdiction (TsMS § 79). In
some family law matters, there is special regulation about jurisdiction. Marital actions have variety of
connecting factor related mainly to the residence of the spouses (TsMS § 102 (2)). In action related to
filiation, connecting factors are the residence or citizenship of the parties (TsMS § 103).

There is separate regulation also about the jurisdiction in family matters on petition (TsMS § 550).
For appointment of a guardian (TsMS § 110), adoption (TsMS § 113), emancipation of a minor (TsMS
§ 114), filiation after the death of the person (TsMS § 115), other family matters on petition (TsMS §
116).

Applicable law in family law matters is regulated in the Private International Law Act. Firstly,
questions related to marriage, divorce, matrimonial property regimes and maintenance (REOS § 55—
61), secondly questions related to filiation, adoption and guardianship (REOS § 62—66).

112

3. Succession law.

3.1. General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The Constitution of Estonia (PS)™ states that the right to inherit is guaranteed (PS § 32(4)). The
principle is part of a provision that regulates the basic right to property. The property of every person
is inviolable and equally protected and the owner has right to possess, use and dispose of his or her
property (PKS § 32 (2, 3)). The right to property can manifest in positive and negative rights or as a
right to equality, it can also be seen as an institutional guarantee™*.

The right to inherit is connected to the right to property, because it ensures a person’s freedom to
determine the fate of his or her property even in case of his or her death. There are two sides to the
right to inherit. On one hand it includes the bequeather’s right to leave assets to the person that he

or she sees fit, on the other hand it gives the heirs right to become owners of the assets'".

1 code of Civil Procedure — tsiviilkohtumenetluse seadustik (TsMS) — RT | 2005, 26, 197; RT |, 04.07.2017, 31;

translation to English published 06.02.2018
112 . . .
See online in English here.
The Constitution of Republic of Estonia, see online in English here.
See PS-comm (2017) § 32, p 3; see online here.
See PS-comm (2017) § 32, p 31; see online here
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Supreme Court has said that the right to inherit is largely a right designed by law. Without legal
frames, that guarantee the right to inherit, it would not be possible to exercise it. That applies
especially in case of intestate succession, but questions related to testate succession also need to be
regulated’®.

Substantial rules about the succession are regulated in the Law of Succession Act (PdrS)™" that sets
out the principles of intestate and testate succession, the types of dispositions in case of death, the
form requirements thereof and procedural aspects of succession proceedings. Regulation about
renunciation and acceptance of the estate, management and inventory of the estate and the keeping
of succession register is included.

In Estonia succession proceedings are not in the competence of the courts but notaries. As notaries
conduct the succession proceeding, then some questions are also regulated by the acts concerning
the competences of notaries, the fees of notarial deeds and regulations by Minister of Justice
concerning the procedure related to succession and entries into succession register'’. In case of
inventory of the estate, regulation concerning the competence of bailiff**° can also be relevant.

117

3.1.2. Provide a short description of the main historical developments in SL in your
country.

Estonia restored its independence in 20.08.1991. In 1992 when Estonia prepared its draft law on
succession and inheritance, law-makers relied upon the draft Civil Code of Estonia (1940). The draft
Civil Code (1940) was presented to the Parliament at the time, but was never adopted due to
occupation'®. The law of succession in this draft was largely influenced by the German BGB, but also
by the Swiss, Austrian and Italian civil codes. A great deal was also borrowed from the Baltic Private
Law Code (1865)**".
The former Law of Succession Act'** entered into force in 01.01.1997"**. The former act was in force
for twelve years, it was changed for eight times, but in its essence it was quite stable, because none
of the changes affected the essential questions of succession law™**. Shortly after the former Law of
Succession Act had entered into force there was an initiative by the Ministry of Justice to change the
law and adopt a new act. Present Law of Succession Act'>® entered into force in 01.01.2009"*°.
The main idea of the reform was to create succession law that would be more up to date and more in
accordance with the developments in Europe”. As the main problems with the former act it was
brought out:

* itis problematic that heirs can wait up to ten years before accepting the estate;

116 See PS-comm (2017) & 32, p 31; see online here; see also cited RKUKo 22.02.2005, 3-2-1-73-04, p 33.

Law of Succesison Act, see online in English here.

See Notaries Act — notariaadiseadus (NotS) RT | 2000, 104, 684; RT |, 29.06.2018, 35, online in English here,
translation published 02.07.2018; Notarisation Act — tdestamisseadus (TOS) RT | 2001, 93, 564; RT |,
10.03.2016, 14, online in English here, translation published 06.06.2016. See also regulation of Minister of
Justice about the procedure of notarial acts related to succession here, about the procedure of making entries
into succession register here and general regulation about notaries here.

19 Regulation of Minister of Justice about the competence of bailiff, see here.

%% see Liin, U., 1998, 105-109.

See Liin, U., 2001, 114-124.

Law Of Succession Act (PdrS 1997) —RT 11996, 38, 752; RT 1 2008, 7, 52, see online here.

The law was adopted in 15.05.1996, it mainly entered into force 01.01.1997, partly 16.06.1996, see the draft
of law and explanatory notes here.

' see Liin, U., 2009, 28-29.

See online in English here.

See the draft of law and explanatory notes here; adopted in 17.01.2008 and entered into force in
01.01.2009.

' Liin, U., 2009, 28-38.
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* the law does not provide for mechanism that would guarantee the preservation of the
objects belonging to the estate until the estate is divided;

* itis not clear for which obligations of the bequeather an heir is responsible for and how the
inventory of the estate is conducted'?®.

One of the big changes of the reform was substituting a system of acceptance of estate with the
system of renunciation of estate, on the grounds that it is largely used in many countries in Europe, it
is more modern, it helps to preserve the estate, ensures the reliability of transactions and helps to
identify an heir more quickly'®. Also the regulation about the executor of will, liability of an heir and
the procedure of inventory was supplemented™. It can also be added that according to former law
the person who was entitled to compulsory portion had the status as an heir, in the present law he
or she has monetary claim against the heirs (ParS § 104 (5)). In former act the objects part of the
estate were in the common ownership of the co-heirs, presently co-heirs have joint ownership,
though the management rules are mainly the same as in case on common ownership (ParS 1997 §
141; PArS § 147, 148).

Present Law of Succession Act has mainly been changed three times:

* in 2010 the objective was to make clearer the process of amending the entries on land
register in case of death of the owner, but the management and inventory of the estate was
also specified;

* in 2013 the management of succession register was handed over to Chamber of Notaries;

* in 2016 the law was amended due to the application of European Succession regulation™.

3.1.3. What are the general principles of succession in your country?

The main principles of succession law are:

e principle of freedom of testation,

e principle of family heirdom,

e principle of private inheritance,

e principle of universal succession.
The principle of freedom of testation is the manifestation of principle of private autonomy in
succession law. The bequeather can choose if he or she wants to make dispositions in case of death
or let the receivers of the assets be decided by the rules of intestate succession. The bequeather can
choose in which form provided by succession law he or she wants to use for the dispositsions, e.g. a
will or succession contract. Finally, he or she can also decide which dispositions to make and up to
which extent, he or she can leave someone out, who would inherit in case of intestate succession or
make dispositions only about certain items, e.g legacy. Supreme Court has stated that freedom of
testation is one of the manifestation of right to dispose property freely, but it is not an absolute right,
so it can be restricted by law on any grounds that is not unconstitutional®?. Regulation about
compulsory proportion is one of the manifestations of restriction of freedom of testation.
The principle of family heirdom carries an idea that family, as the closest to the deceased should be
entitled to receive part of the estate of the bequeather. This principle mainly manifests in intestate
succession and compulsory portion. In case of intestate succession children and their decendants,
parents and their decendants and then grandparents and their decendants inherit the assets of the
deceased. Added to that, surviving spouse is entitled to inherit. Therefore, closer relatives are
favoured by the rules of intestate succession, presuming that the will of the deceased would have
been to leave the assets to persons closest to him or her that probably maintained him or her before
death. Compulsory portion protects the closer family members of the bequeather with a right to

28 1iin, U., 2009, 29.

Liin, U., 2009, 29.

See the explanatory notes of the draft of law here, p 1.

See drafts of law and explanatory notes: 2010 — 728 SE; 2013 — 440 SE; 2016 — 113 SE)
See RKUKo 22.02.2005, 3-2-1-73-04, p 18.
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claim a portion of the estate, when they have been disinherited or put aside by will favouring a third
person. That helps protect the family members and guarantee the maintenance to them.

Principle of private inheritance is a part of the right to property that protects one’s private property
also in case of death. That is brought out by the fact that the cases when state or local government
would inherit the property, are very limited and apply due to law only in cases all the relatives
entitled to inherit in case of intestate succession have renounced the succession(see ParS § 18).
Principle of universal succession means that upon death, all the rights and obligations of the
bequeather transfer to the successor except those which by their nature are inseparably bound to
the person of the bequeather or which pursuant to law do not transfer from one person to another
(ParS § 4 (1), § 130 (1)). An heir is an universal successor to whom the estate is transferred in its
entirety, that means that not only assets, but also obligation and contractual rights are transferred by
law.

The principle of universal succession ensures that objects belonging to a person do not become
ownerless at his or her death, and that claims and liabilities do not lapse — there is another person
who will recover the claims and be responsible for the liabilities, and there is property out of which
to settle the liabilities. It helps to ensure continuity and clarity in legal relations and maintain the
integrity of the inheritable estate in the interests of heirs, creditors having claims in respect of the

estate, recipients of a compulsory portion133.

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

Firstly in case of a person’s death competent authority must be notified. Local governments register
deaths and make death entries to the population register. Main questions are regulated by Vital
Statistics registration Act (PKTS™*). A death shall be registered in Estonia if the death has not been
registered in a foreign state and:

e the person dies in Estonia or

e the last residence of the person deceased in a foreign state was in Estonia or

e the person deceased in a foreign state was an Estonian citizen (PKTS § 31 (2, 3)).
Application to register a death is to be submitted in seven days after the day of death or after finding
the person. Application can be submitted by spouse, relative, relative by marriage, person who was
living with the deceased, head of an agency that provided health care service, police official, other
persons that have data about the death (PKTS § 33 (1)). Death is registered within three business
days after receiving an application (PKTS § 32 (6)).
To register a death following documents must be submitted (PKTS § 32, 33):

e an application to register a death (see form),

e medical death certificate, notice of a police authority, or court decision on establishing the

fact of death or regarding declaration of death,

e identity document of the deceased,;

e identity document of the submitter®.
Succession proceedings is regulated by the Law of Succession Act™ (PdrS) and specified by a
regulation about notarial proceedings™’. Succession proceedings are mainly conducted by a notary.
Courts, bailiffs, bankruptcy trustees, state and local government may also have some connections:

136

133 See Mikk, T., Sein, K., 2018, 117-128.

See online in English here.

See also brief overview in English here.

See online in English here.

Regulation of Minister of Justice , Parimisseadusest tulenevate notari ametitoimingute tegemise kord“— RTL
2008, 101, 1435; RT 1, 07.02.2014, 13, see online here.
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courts can be seized in a proceeding on petition, when management of the estate is needed
(TsMS § 584-590) or an action can be brought to the court due to disputes related to
succession, e.g when the validity of the will is questioned;

bailiff may be involved with succession proceedings, when an inventory of the estate is done;
notary will appoint a bailiff for inventory and bailiff conducts it**%;

bankruptcy trustee will participate in bankruptcy proceedings in case of bankruptcy of the
estate™’;

state and local governments may be intestate heirs (ParS § 18), but apart from that, must

inform court about the need to apply management of the estate (ParS § 111 (6)).

To initiate succession proceedings a successor, a creditor of the bequeather, a legatee or any other
person who has rights in respect of the estate shall submit a corresponding notarially authenticated
application to a notary (ParS § 166 (1)). In the application to initiate succession proceedings
information known to the initiator should be provided about potential successors, recipients of
compulsory portions, wills, succession contracts and bequeather’s obligations (ParS § 166 (3)).

An Estonian notary shall (ParS § 166—-169):

determine whether there is jurisdiction to conduct succession proceedings;
verify on the basis of information entered in the succession register whether succession
proceedings have already been initiated in the same succession matter (if needed forward
the initiation application to the notary conducting the succession proceedings),
if succession proceedings have not been initiated by another notary, accept the notarially
authenticated application and initiate succession proceedings;
make an entry concerning the initiation of succession proceedings in the succession register
immediately after the acceptance of the application;
publish a notice concerning the initiation of succession proceedings in the official publication
Ametlikud Teadaanded™ not later than two working days after initiation of the succession
proceedings;
open a succession file where documents about the succession matter are gathered (those
that are not deposited in the e-notary electronic system);
verify information about possible successors; if needed conduct calling proceedings for
identification of successor and publish a notice in Ametlikud Teadaanded (ParS § 169);
verify information concerning the wills and succession contracts on the basis of information
in succession, if needed request documents from depositaries or abroad (ParS § 167 (1, 1'));
send notice about initiation of succession proceedings to successors known to the notary and
in case of testate succession, notify persons to whom rights have been granted and duties
have been imposed by the will or succession contract and notify persons who would have
succeeded in the case of intestate succession (ParS § 168 (2, 3));
make inquiries about the rights and obligations of the bequeather to registers, credit
institutions and if needed to others, if bequeather was married and community of property
was chosen, then inquiries also about the assets of the surviving spouse™*;
verify the legal basis for succession, the successor(s), their shares, obliged or entitled persons
and the balance of the assets and communicate information (ParS § 170):

o if needed (e.g the residence of successor is unknown) notify court about the need for

management of the estate (ParS § 110-115; TsMS § 584-590),
o if needed verify the will, hear the witnesses of personal will (ParS § 167 (5)),
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See ParS § 138, 139; see also regulation here and the fees of bailiff here (§ 49).
See ParS § 142 (6), see also Bankruptcy Act online in English here.
See https://www.ametlikudteadaanded.ee/; details about requirements to the notice online here (§ 8).

See P4rS § 167 (2'-4); see also the list of registers and credit institutions here (§ 10).
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o if needed (the balance of the rights and obligations is negative; successor is local
government, state or with restricted legal capacity; application of an heir) make
preparations for the inventory of the estate (ParS § 133-145)

authenticate notarially applications of renunciation or acceptance of the succession;
authenticate certificates, if needed after a draft of a certificate (ParS § 174) or “open”
certificate (ParS § 171 (6)), if needed after the court proceedings between interested parties
have ended:

o authenticate succession certificate, if sufficient proof is provided concerning the right
of succession of a successor and the extent thereof but not before one month after
publication of the notice in § 168 (1) (ParS § 171 (1));

o authenticate certificate of legatee, certificate of recipient of compulsory portion or
certificate of executor of will, if requested (ParS § 171-173).

enter into succession register data concerning wills, succession contracts, estate
management measures, succession proceedings, succession certificates, European
Certificates of Succession and disposal of a share of the community of an estate and persons
performing procedural acts, successors and bequeathers and information about conduct and
transfer of succession proceedings, suspension, continuation and termination of succession
proceedings conducted on the basis of European Succession Regulation (ParS § 176" (2); §
1777 (1));

if demanded, authenticate notarially a contract of disposal of a share of the community of an
estate (ParS § 148) or divide estate;

if new circumstances arise, a notary can revoke a certificate (ParS § 175) and if needed
conduct new succession procedure and authenticate a new certificate. The certificate has
evidential value but it does not constitute rights and obligations. If necessary court resolves
the disputes and gives a verdict bindingly about the matter, e.g who is the successor,
irrelevant of the facts identified on the certificate.

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

Legal basis for succession can be intestate or testate:

in case of intestate succession rules are applied that foresee the inheritance rights of
relatives in three orders and rules about the right of surviving spouse, state and local
government to inherit (ParS § 10-19; § 125);

testate succession can be based on a will or succession contract; including notarial or
personal will, reciprocal will of spouses positive or negative succession contract or reciprocal
succession contract (ParS § 19-25; § 89-103).

The basis for succession can therefore be:

succession contract (succession by succession contract), if not then

the testamentary intention of the bequeather expressed in a will (testate succession), if not
then

law (intestate succession).

The list is a cascade. It means that following legal basis for succession should be analysed only or to
the extent of the former basis does not offer grounds for succession. Succession contract prevails
over a will and they both prevail over the rules of intestate succession. Therefore, the rules of
intestate succession apply only if the deceased did not leave a valid will or succession contract (see
ParS § 9, 10).

Many legal basis can be applicable simultaneously in one succession matter. If a will or succession
contract only concerns a share of the estate, rules of intestate succession apply to the remaining
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share (ParS § 10 (2); § 39 (2)). Even succession contract, will and rules of intestate succession can
apply simultaneously in the same succession matter, if they are covering different parts of the estate.
If the succession contract (ParS § 95-103) or will (ParS § 19-27, § 89—94) is made and it is valid at the
time of death, it should be analysed if the testamentary disposition covers the whole estate or only a
part of it, if not then rules of intestate succession apply to remaining share (ParS § 10 (2); § 39 (2)):
e is there a valid disposition of nomination of a successor(s) for the whole estate: was a
successor nominated, is he or she capable to succeed and not unworthy (ParS § 5-8);
e is/are there successor(s) who inherit on the basis of testamentary disposition: valid
renunciation of succession (ParS § 116-124), special rules, e.g alternative or subsequent
successor (ParS § 42-55), spouse (ParS § 32, § 94) or right of accretion (ParS § 127-129).

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?

Related to the grounds of principle of universal succession, it is not possible that a deceased person
does not have an heir according to Estonian law. A succession opens upon the death and the place of
opening of a succession is the last residence of the bequeather (ParS § 3). If the deceased did not
make a testamentary disposition in case of death and the rules of intestate succession apply, but
there are no relatives or surviving spouse that would inherit (ParS § 11 (1)) or if they all renounce
succession, then dependant on the place of opening of a succession, state or local government
inherits:
o |ocal government of the place of opening of a succession is the intestate successor if there
are no successors entitled to inherit according to ParS § 11 (1).
e if a succession is opened in a foreign state and Estonian law applies to the succession, the
Republic of Estonia is the intestate successor if there are no successors according ParS 11 (1).
When state or local government is intestate successor, they cannot renounce succession and they
are deemed to have accepted the succession regardless of whether the requirements for acceptance
of the succession were met (ParS § 125 (1, 2)).

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

Besides the concept of unworthiness (ParS § 5-8), there are no special rules with reference to the
culture, tradition, religion or other of the deceased in Estonian law.

3.2. Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and foreign nationals equal
in succession? Are decedent’s children born in or out of wedlock equal in
succession? Are adopted children equal in succession? Is a child conceived but not
yet born at the time of entry of succession capable of inheriting? Are spouses and
extra-marital (registered and unregistered) partners equal in succession? Are
homosexual couples (married, registered and unregistered) equal in succession?

Intestate succession regulation in Estonia does not foresee different legal consequences for men and
women, for domestic or foreign nationals'®, for children born out of wedlock or for children who are
in legal filiation with their parents due to adoption. For relatives, legally verified affiliation (PKS § 82)
is the basis for the right to inherit.

2 Right to inherit (PS § 32 (4)) is connected to the right to property that is the right of every person according

to the constitution, see PS § 32 (1): The property of every person is inviolable and equally protected.
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At the same time cohabitees or registered partners are not entitled to inherit, only the surviving
spouse is. Added to that the right of surviving spouse to inherit presumes that marriage is valid upon
death (ParS § 16 (4)).

The lawmaker was planning to give surviving registered partner equal rights to inherit as to the
surviving spouse when adopting Registered Partnership Act. However, the proposal was made in the
draft of implementing acts, which are on the second reading in parliamentary procedure, but have
not been adopted yet. The fate of the implementing acts is unknown, but they will mostlikely drop
out of the parliamentary proceedings upon elections'*®. Otherwise, homosexual couples could also
be intestate successors, provided they have concluded registered partnership contract.

As marriage has to be contracted between a man and a woman (PKS § 1 (1)), there cannot be cases
of homosexual marriages concluded according to Estonian law. With homosexual marriages
concluded abroad, private international law questions arise. In deciding, whether a surviving spouse
who had concluded same-sex marriage with the bequeather abroad, is an intestate successor, the
preliminary question of the validity of the marriage must be assessed. The law of the state of the
residence of both of the spouses has to be cumulatively taken into account (REOS & 55 (2)). Are
same-sex marriages valid in Estonia is yet to be decided by Supreme Court, up to date there is no
case-law about it, though the validity of same-sex marriages and public order have been discussed in
legal literature™.

A natural person has right to inherit if he or she has succession capacity (ParS § 5). Any person with
passive legal capacity has succession capacity (ParS § 5 (2)). Passive legal capacity of a natural person
(human being) is the capacity to have civil rights and perform civil obligations. General rule is that all
natural persons have uniform and unrestricted passive legal capacity that begins with the live birth of
a human being and ends with his or her death (TsUS § 7 (1, 2)). Therefore, a natural person who is
alive at the time of death of the bequeather may be a successor (ParS § 5 (3)).

A fetus can have passive legal capacity from conception if the child is born alive, when prescribed by
law (TsUS & 7 (3)). One of the cases when a fetus can have passive legal capacity is in case of
succession. A child born alive after the opening of a succession shall be deemed to have succession
capacity at the time of opening of the succession if the child was conceived but not yet born before
the opening of the succession (ParS § 5 (4)).

So every natural person who has passive legal capacity (or deemed to have in case of an unborn
child) at the time of death of the bequeather can be a successor, even when his or her active legal
capacity is restricted do to being under-aged (18 yo) or due to mental health (TsUS § 8). The right to
inherit of relatives presumes legally affirmed affiliation (see question 2.1.3).

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?

Yes, a legal person who exists at that time at of death of the bequeather may be a successor (ParS § 5
(3)). Local governments and state can be intestate successors (ParS § 18). Only relatives and surviving
spouse are other persons entitled to inherit in case of intestate succession (ParS § 11 (1)), therefore,
legal persons can be testate successors if named at a testamentary disposition.

Legal persons must have passive legal capacity to inherit the estate. The passive legal capacity of a
legal person in private law arises as of entry of the legal person in business register'®. The passive
legal capacity of a legal person in public law arises at the time provided in an act, that is basis for that
legal person (TsUS § 26 (2, 3)). Legal person in private law terminates upon deletion from business
register and then the passive legal capacity also ends. A legal person in public law terminates
pursuant to the procedure provided by law that regulates that legal person (TsUS § 45 (2, 3)) and
then also the passive legal capacity ends.

3 Draft of law of implementation of Registered Partnership Act, see here 114 SE.

Jaadla, K., Torga, M., 2013, 598-607; Vooglaid, V., 2018, 67-77.
See e-business register, online in English here.
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There is special regulation concerning a foundation established by a will or succession contract, due
to the possibility of the bequeather to found a foundation with disposition in the form of
testamentary discretion (ParS § 76, 77). The law states that a foundation established by a will or
succession contract shall be deemed to exist at the time of opening of the succession if it acquires

the rights of a legal person later'*®.

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Yes, the institute of unworthiness is regulated in Estonian law. There is a list of grounds of
unworthiness that are related to moral reasons. The grounds for unworthiness prevent that a person
would succeed if it seems immoral or unjust.

A person is deemed to be unworthy to succeed when the person (ParS § 6 (1))

e intentionally and unlawfully causes or tries to cause the death of the bequeather;

e intentionally and unlawfully places the bequeather in a situation where he or she is incapable
of making or revoking a testamentary disposition until his or her death;

e Dby duress or deceit hinders the bequeather from making or altering a testamentary
disposition or in the same manner induces the bequeather to make or revoke a testamentary
disposition if it is no longer possible for the bequeather to express his or her actual
testamentary intention;

e intentionally and unlawfully removes or destroys a will or succession contract if it is no longer
possible for the bequeather to renew it;

e falsifies the will made by the bequeather or the succession contract or a part thereof.

The grounds for unworthiness apply in case of intestate and testate succession, moreover they are
also applicable to legatees and other persons who have the right to receive benefit from the
succession (ParS § 6 (3)).

However, added to the aforementioned, a parent of a child from who the custodial rights were fully
taken away by court due to endangering the well-being of a child (PKS § 134-136) cannot be an
intestate successor of the child (P&rS § 6 (2)).

In case of dispute, an interested person can request that a person would be declared unworthy. The
limitation period of this claim is six months after becoming aware of the reasons for unworthiness to
succeed, but not longer than ten years from the date of opening of the succession (ParS § 8).

If a successor is unworthy to succeed, the person who would have succeeded if the unworthy person
had died before the opening of the succession is entitled to succeed (ParS § 7).

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined?

In case of intestate succession, relatives and surviving spouse are successors. When none of the
named relatives and the spouse do not inherit, local government or state can be intestate successors
(Pars § 11, 18).
Relatives of the deceased succeed in three orders (ParS § 11-15):

e | order, children of the bequeather and their decendants;

e |l order, parents of the bequeather and their decendants;

e Il order, grandparents of the bequeather and their decendants.
The list is a cascade, which means that second order successors succeed only if there are no first
order successors and in turn third order successors succeed only if there are no first or second order

¢ See PArS § 5 (5); see also the requirements and process about founding a foundation with a testamentary

disposition in Foundations Act, online in English here (§ 6, 7).
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successors. Surviving spouse inherits besides the relatives the share stipulated in special regulation
(ParS § 16). The right of surviving spouse to inherit presumes that the marriage was valid at the time
of death and the bequeather did not pose a claim to court to divorce the marriage or to annul it (ParS
§ 16 (4).

Together with the relatives, surviving spouse is entitled to receive:

e with first order successors, equal to the share of a child, but not to less than %;

e with second order successors % of the estate;

e if third order successors would succeed, because there are no relatives from the first or
second orders, then the surviving spouse is entitled to receive the entire estate.

Surviving spouse has in addition to the share of the estate special rights that are not counted as part
of the share of the estate:

e he or she can demand a personal right of use in residential building to be set to an
immovable, which was the matrimonial home of the spouses provided that the standard of
life would otherwise be harmed (ParS § 16 (3));

e in case the relatives of second order succeed, surviving spouse is entitled to a preferential
legacy that comprises the standard furnishings of the spouses' matrimonial home (ParS §
17)147_

The principles of intestate succession in Estonia are:

e principle of order of succession (parentela),

e principle of succession by branches (per stirpes),

e principle of exclusion of distant relatives when nearer is alive,

e principle of replacement (representation),

e principle of filiation.

Principle of order of succession means that relatives succeed on three orders and the relatives of the
next order are entitled to succeed only in case all the persons belonging to the former do not inherit
the estate, e. g the all renounce the succession or have died before the bequeather.

Principle of succession by branches (pers stirpes) determines the shares of the successors of the
same order. Opposed to the principle per capita in which case all the relatives of the same order are
entitled to equal share, division by branches gives equal share to every branch of the same
succession order. There are different number of branches inside every succession order:

e | order: every child with his or her decendants forms a branch and gets equal share of the
estate (ParS § 13);

e |l order: there are two branches, mother with her decendats form one branch and father
with his decendants forms the other, both branches are entitled to % of the estate. Principle
of branches means that irrespective of the number of decendants, the mother side of the
relatives always inherits % and father's side % of the estate (ParS § 14);

e Il order: there are four branches, two on the side of the mother of the bequeather and two
on the side of the father. The idea that both sides receive half of the estate remains, but
each side is further divided into two branches — respectively the branch of grandfather and
the branch of grandmother. Therefor, there are four branches that all get equal shares of the
estate.

o grandmother on mother’s side,

o grandfather on mother’s side,

o grandmother on father’s side,

o grandfather on father's side.
Some special ruled are added. If paternal or maternal grandparent is deceased, his or her
descendants replace him or her. If he or she has no descendants, the other grandparent on
the same side succeeds to his or her share. If the other grandparent is also deceased, his or
her descendants succeed (ParS § 15 (3)). If both paternal or maternal grandparents are

7 See also Liin, U., 2001- 114-124.
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deceased and they have no descendants, the grandparents on the other side or their

descendants succeed (ParS § 15 (4)).
Principle of exclusion means that nearer relatives who are alive exclude from succession further
relatives who are in relation to the bequeather through him or her (ParS § 13 (2)). This principle
applies for all the three orders of succession.
Principle of replacement means that if a person is deceased before the bequeather his or her
decendants step in his or her place and inherit the share that the dead relative would have inherited
if he or she would have been alive (ParS § 13 (3)). This principle also applies in case of all the three
orders. This principle can be seen as counterpart to the principle of exclusion and has big importance
related to the principle of succession by branches.
For example. Bequeather has two children, both of them have two decendants (four grandchildren),
one of the children has died before the bequeather. One child, who is alive inherits % of the estate
and by being alive excludes his decendants (principle of exclusion). On the other hand, as the other
child had died before the bequeather, his decendant (two grandchildren) step in his place and inherit
instead of the child (principle of replacement).
Because of the principle of succession by branches, the grandchildren and the child do not all inherit
equally %. As the grandchildren receive the amount meant for the branch of the dead child, they
divide among themselves the % that the child would have inherited. So the child receives % and both
of the grandchildren receive % /2 = % of the estate.
Principle of filiation means that intestate succession as a relative presumes that a filiation has been
verified in the way acknowledged by law (see PKS § 80 sqq), e.g acknowledgement of paternity,
adoption etc. To succeed as a relative a person must either affiliate from the bequeather or from a
person that is affiliated to the bequeather. An example of the principle is succession by
representation. If children succeed instead of their parents, the children who are related to one of
the parents only succeed in place of one, at the same time, the children who are related to both of
the parents, succeed instead of both of them, so the shares of children are not equal due to filiation.

3.2.5. Are the heirs liable for deceased’s debts and under which conditions?

Due to the principle of universal succession (ParS § 4, 130 (1)) all the rights and obligations go over to
the successor that means that the successor is liable for the debts of the deceased even with his or
her own assets (ParS § 130-145) Successor liability is limited in two cases:

e successor has applied for an inventory and the inventory was conducated, in which case the
liability of the successor who applied for inventory is restricted with the value of the estate
(ParS § 143 (1))'*® (pro viribus hereditatis);

e successor has filed an application for bankruptcy proceedings of the estate because the
obligations of the estate exceeded the assets and the estate was declared insolvent or the
proceedings were ended before the declaration of insolvency because of lack of assets to
cover for procedural costs (ParS § 130 (3); § 142 (6))™*.

It is debatable, whether the liability of a successor is restricted in case he or she made an application
for inventory, but did not file for bankruptcy later. However, the law was amended to make clear
that applying for inventory is not a prerequisite to file for bankruptcy™°. In their inner relation, the

148 Only the liability of the successor, who applied for inventory, is limited (ParS & 139 (7); § 143 (1)), the

inventory on the application of one of the successors does not limit the liability of the other successors.

' The law does not regulate, if the liability of all the successors is limited if only the liability of the successor
who filed for bankruptcy is does it limit the liability of all of the successors. Furthermore, the law does not
regulate if the liability is restricted by the assets of the estate (pro viribus hereditatis) or by the value of the
estate (cum viribus hereditatis). There is no special regulation about the bankruptcy of the estate, but there is a
revision of insolvency law going on, where those questions are analysed. See the documents of the revision of
insolvency law here, see the analysis on the insolvency of the estate here.

% see the draft and explanatory notes here 725 SE, explanatory notes, p 18.
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successors are liable as joint and several debtors according to the shares they inherited (ParS § 151
(1)).

There is a unique regulation that permits creditor, who is not a creditor to the estate, to demand
fulfilment of an obligation on the account of the estate, when debtor renounced a succession. The
purpose of the regulation should be to protect creditors in the cases, when a debtor renounces
succession in order to avoid fulfilment to the creditor. The creditor of a debtor, who renounced
succession, can demand fulfilment from the persons, who succeeded due to the renunciation of the
debtor on the account of the estate (ParS § 126). The essence of the claim has been analysed in
Supreme Court practice, but the regulation has remained rather underdeveloped™".

3.2.6. What is the manner of renouncing the succession rights?

In Estonia there is the system of renunciation of succession (ParS § 116—125). However, in the former
Law of Succession Act (01.01.1997-31.12.2008) there was system of acceptation of the succession™>.
Upon the opening of a succession, the estate transfers to a successor, if he or she does not renounce
it (ParS § 4). There are principles of absoluteness and irrevocability of succession. Succession cannot
be accepted conditionally and once renouncing the succession, the succession cannot be accepted
afterwards. Though, when successor has right to succeed on different grounds, he or she can choose
on which ground to accept the succession (ParS § 116, § 117).

Due to the system of renunciation, a successor must be active when he or she wants to renounce the
succession, but can stay passive, when wanting to accept the succession. The muteness of the
successor is interpreted as a will to succeed. If a successor did not renounce the succession within
the term for renunciation, then he or she shall be deemed to have accepted the succession (ParS §
118 (1)).

For renunciation of a succession:

e a written application shall be submitted to a notary, that the notary authenticates; every
notary can authenticate renunciation application, regardless of which notary conducts
succession proceedings (ParS § 118 (3), § 165 (5));

o the term for renunciation of succession is three months, but the term can be extended by a
notary; the term commences when cumulatively two conditions are fulfilled:

o the successor is or ought to be aware of the death of the bequeather and
o the successor is or ought to be aware of his or her right of succession (ParS § 119)*>.

3.3. Disposition of property upon death.
3.3.1. Testate succession.
3.3.1.1. Explain the conditions for testate succession.

As mentioned before (see question 3.1.5), there can be three possible grounds for succession:

e  asuccession contract (ParS § 95-103),

o awill (ParS § 19-27; § 89-94),

e intestate succession regulation (ParS § 9—18).
The succession contract prevails legally all the other grounds™" and a will prevails intestate
succession regulation. Those grounds can apply simultaneously, but the latter grounds only apply to

154

1 See RKTKm 04.12.2018, 2-17-18529/24; see also RKTKo 25.05.2010, 3-2-1-41-10.

See U. Liin, 2003, 45-56.
There is special regulation about the term of renunciation in case of: 1) succession of a right to accept or
renounce (ParS §120) and 2) when application to accept of renounce is declared invalid (ParS § 123, 124).
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the extent that the prevailing ground does not apply (ParS § 9, 10, 39 (2)). Determining whether
testate succession applies, following questions should be analysed:
1. Did the bequeather make testamentary dispositions in case of death:
e did he conclude a succession contract (ParS § 95-103),
o did he draw up a will (P4rS § 19-27; § 89-94),
2. Is the testamentary disposition valid at the time of death:
2.1 formal requirements of the testamentary disposition are followed, e.g (ParS § 20-24; §
89 (3), § 100)
2.2 in case of personal will, is it made less than six months before death (ParS § 25 (1)),
2.3 testamentary disposition was not voided before death, or there are exceptions why it is
still valid (ParS § 88),
2.4 testamentary disposition is not void or has been voided after the death (ParS § 19 (1), §
27,§ 32,888 (7); TsUS § 10, 84-96).

3.3.1.2. Who has the testamentary capacity?

A will is a unilateral transaction whereby a bequeather makes a disposition of his or her estate in the
event of his or her death (ParS § 19 (1)). As it is a transaction, the main requirement is active legal
capacity for the will to entail valid legal consequences. The same applies in case of reciprocal will of
the spouses and succession contract.

Requirements for testamentary capacity:

¢ person has passive legal capacity (TsUS § 7),

* the person has full active legal capacity (TsUS § 8)

o is an adult (at least 18); exception is that minor who is at least 15, can draw up a will
in notarially authenticated form (ParS § 27),

o active legal capacity is not restricted due to mental illness, mental disability or other
mental disorder that makes the person permanently unable to understand or direct
his or her actions;

« the person has capacity to excercise will (TsUS § 13), i.e does not have temporary mental
disorder or other circumstances that put him or her in a condition which precludes his or her
ability to accurately assess the impact of the transaction on his or her interests.

There is a formal requirement to make testamentary dispositions personally, which means that a
testator is required to make a will himself or herself (ParS § 19 (2)) and cannot use a representative.
That can raise questions in case of adults whose active legal capacity has been restricted and who
have a guardian (see PKS § 171-207). Because guardians cannot represent wards (person with
restricted active legal capacity who have guardians) in drawing up a will, then it could be concluded
that wards cannot make testamentary dispositions. Furthermore, it is presumed that persons to
whom guardians have been appointed do not understand legal consequences of transactions to the
extent the guardian has been appointed (TsUS & 8 (3)). Total limitation of testation to persons who
have guardians appointed, is too restrictive. The wards should be able to testate if they understand
the consequences of a will, but the law should probably amended so the capacity to testate would be

analysed in the court proceeding of appointing a guardian and written in the court decision™>.

" The legal force that a reciprocal will has after the death of one of the spouses, when later a succession

contract is made, can be debatable — compare ParS § 93 (2) and § 9 (2). The reciprocal will should acquire the
legal force similar to succession contract after the death of one of the spouses.

%> see the proceedings on petition to appoint a guardian (TsMS § 520-532); compare PKS § 203 (2): the court
shall assess the person's capability to understand the legal consequences of contraction of marriage,
acknowledgement of paternity and other transactions concerning family law.
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3.3.1.3. What are the conditions and permissible contents of the will?
The freedom of testation is mainly restricted by***:
* the limitation of types testamentary dispositions (numerus clausus),
« good morals and public order (TsUS § 86),
* right of close family members to receive compulsory portion (ParS § 104—-109),
* the rules of interpretation of a testamentary disposition (ParS § 28—38),
* mandatory order to fulfilment of obligations of the estate (ParS § 142).
Testator can choose amongst the types of testamentary dispositions prescribed by law:
* nomination of successor (ParS § 39), including
o alternative successor (ParS § 42-44),
o subsequent successor (ParS § 45-55);
* nomination of legacy (ParS § 56-72);
* testamentary obligation (ParS § 73-75);
* testamentary discretion (ParS § 76-77);
* appointment of executor of will (ParS § 78-87).
The restrictions on the content of testamentary dispositions related to good morals or public order,
compulsory portion and the order of fulfilment of obligations influence the content of testamentary
dispositions directly. At the same time, the rules of interpretation and the limitation of types of
testamentary dispositions has an indirect legal influence.
The rules of interpretation are composed with a purpose to lead to the legal consequences that are
in accordance with the presumed will of the testator. The main ground for interpretation is the will of
the testator at the time of drawing up a will (ParS § 28). At the same time, the perspective that the
testator had may not have been legally grounded. One of the main questions discussed in practice is
the legal differentiation between a successor and legatee, especially in cases, where the testator
named most of the valuable assets in a will as a legacy but did not appoint a successor. In accordance
with legal literature, it was found in Supreme Court practice that testamentary disposition must be
qualified legally. Only grammatical interpretation of the will is not enough. Even when testator used
legal terms or made it in notarially authenticated form, the interpretation of the will is still
possible™’.
Testator can also leave single assets to different persons without specifying if he or she made the
dispositions to appoint a legacy or nominate a successor. In that case the will should be interpreted
to decide if the testator wanted to leave the assets as a legacy (ParS § 56), appoint legacy to a
successor (ParS § 61) or nominate successors with legally non-binding instructions (ParS § 159 (1))
how he or she envisions the assets could be divided™*®.
The will can include personal thoughts or wishes of the testator, dispositions without legal
consequences or dispositions that the successors can overcome if they all agree. For example the
testator can write down the vision, how the obligations should be filled in case of his or her death,
but it is not binding on the successors.
Testator can put in a will that an apartment should be sold and from the money received, the home
loan should be paid back, but this does not force the successor to sell the apartment. The successor
can instead e.g continue the payments of home loan or pay the home loan in lump sum and keep the
apartment.
Testator can also foresee that the estate should not be divided for up to thirty years, but as the
provision is dispositive, the estate can still be divided if all the successors agree on that (ParS § 155

(3)).

%8 See also Liin, U., 2005, 85-94.

7 RKTKo 24.10.2018, 2-16-2978/58, p 12 sqq.
%8 See RKTKo 24.10.2018, 2-16-2978/58, p 19.
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3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

The types of wills can be differentiated by their form requirements and contents as followed:
* notarial will
o notarially authenticated will (ParS § 21)
o will deposited with notary (ParS § 22)
* domestic will

o will signed in presence of witnesses (ParS § 23)

o holographic will (ParS § 24).
Therefore, a will may be either notarial or domestic. In case the testator drew up many wills, the last
one is the basis of the succession, irrespective of the form of the will. All the aforementioned wills
have equal legal consequences. If testator revokes only a part of the will with the next one, then they
both can be simultaneously grounds for succession, if they are valid at the time of death (ParS § 88).
Main difference between notarial and domestic wills is that notarial wills do not have and expiration
date, but domestic will can only be basis for succession if they were not drawn up more than six
months before death (ParS § 25 (1)).
Notary will take part of drawing up a will in case of notarially authenticated will and will legally
advise the testator. On the contrary, a will deposited with notary is a will that the notary has not
drawn up, the notary may not even know the contents of the will.
Holographic will has to be made in testator’'s own handwriting from beginning to end and testator
must indicate the date and year of making the will, though if the date is missing, the will is not void
(ParS § 25 (2)). The testator has to sign his or her holographic will (ParS § 24 (1)). If a holographic will
is submitted to a notary, then it is valid as a notarially authenticated will, at the same time the fact
that witnesses have also signed a holographic will, does not turn it into a will signed in the presence
of witnesses (ParS § 24 (2, 3)).
Will signed in the presence of witnesses must be, as the term says, signed in the simultaneous
presence of witnesses. The will does not have to be written by hand or by the testator, it can also be
typed or written by someone else. There has to be two witnesses, who have full active legal capacity
and who are not closely connected to any persons to whom the will gives rights. The witnesses do
not have to know the contents of the will, but they must understand that it is a signing of a will that
they are witnessing. Testator must sign the will and the witnesses add their signatures after the
signature of the testator (ParS § 23). According to the wording of the law, the testator must also
write the date on the will by hand, but breach of this requirement does not bring about the invalidity
of the will, when the date can be determined otherwise (ParS § 25 (2)), e.g. with the statements of
the witnesses.
There is a special regulation about the reciprocal will of the spouses (ParS § 89-94). The law gives
explicitly right to conclude this type of will only to the spouses. As the legal nature of the will can be
complicated, it must be concluded in notarially authenticated form (ParS § 89 (3)).
Spouses can make dispositions with different legal nature: usual, reciprocal or correspective. Usual
dispositions are in their legal nature different from ordinary dispositions the spouses make in
separate will, reciprocal dispositions give benefits to the other spouse. Correspective dispositions on
the other hand are unique, because their validity is mutually dependant: if one of the spouses annuls
a correspective disposition, then the disposition of the other spouse corresponding to this is also
void. When spouses do not make correspective dispositions or do not appoint a beneficial (successor
or legatee) to the surviving spouse, then most of the special regulation does not apply and calling it a
reciprocal will in this case can be misleading.
The main practical distinction from other types of wills arise when spouses make correspective
dispositions, name each other reciprocally successors and name together also a person entitled to
succeed after the surviving spouse (ParS § 90). This type of will according to law called a reciprocal
will of spouses for benefit of third person, but sometimes also referred to as Berlin type of will.
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Distinctive characteristic of Berlin type of will is that the freedom of testation after the death of one
of the spouses is restricted. He or she can only alter the beneficiary third person when renouncing
the benefits (succession of legacy) appointed to him or her. This kind of restriction of freedom of
testation has been criticised in legal literature™.

Two types of reciprocal will of the spouses for benefit of third person can be distinguished: a will by
principle of unification (ParS § 90 (3)) of by principle of separation (ParS § 90 (4)). If the type is not
clear from the wording in the testament, then it is presumed that it is a will by the principle of
unification.

By principle of unification the assets of deceased spouse and the assets of the surviving spouse blend
to one lump of assets that cannot be distinguished (unification). The main legal consequence that
arises is that the surviving spouse has the position of an heir of the deceased spouse and the
beneficial third person succeeds the assets in the state they are at the time of death of the surviving
spouse.

By principle of separation, on the other hand, the beneficial third person has right to the assets in
the state they were at the time of death of the earlier deceased spouse. To guarantee it, the
surviving spouse has only limited rights and is the position of a provisional successor (ParS § 45 (1)).

3.3.1.5. Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

In Estonia there is a succession registry that is maintained by the Chamber of Notaries (ParS § 176
(2)). The regulation concerning the registry is more specifically regulated by a regulation of Ministry
of Justice.

The succession registry was created for two purposes. The first and more important goal was to
create a common database for recording the existence and location of wills and succession contracts
in order to facilitate their being found and the subsequent fulfilment of the last will of the testator.
The secondary purpose of the register was to gather information about which notary was responsible
for which succession matters.*®

Digital transcripts of wills, except domestic wills, and succession contracts are stored in the archives
of the succession register. A digital transcript of the original of a will or succession contract is
deemed to be equal to the original unless a notation has been entered in the succession register
indicating that the digital transcript was made of a transcript of the will or succession contract (ParS §
176 (3)).

A testator or a person with whom the testator has deposited his or her will may notify of making the
domestic will and alteration and revocation thereof through web service or by submitting a notice to
the registrar (ParS § 1777 (3)).

Therefore, digital transcripts of notarial wills and succession contracts make them easier to find to
solve a succession matter and they are deemed equal to the original. On the other hand, when a
person notifies the registrar about a will, it also makes solving the succession matter easier, but it
does not change the legal essence of the will, e.g a domestic will does not become a notarial will by
the registering of the information about the will.

3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of
property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

There are two grounds of testate succession: a will or a succession contract. Succession contract
prevails a will (ParS § 9 (2)). So in case a bequeather has drawn up a will and concluded a succession
contract, the basis for succession is the contract.

% 1in, U., Nagel, U., 2001, 35-45.

189 jin, U., 2014, 197-205.
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Succession contract must be made in notarially authenticated form (ParS § 100) and the parties must
have full active legal capacity. Usually succession contracts are concluded at the same time as some
other contract, e.g life annuity contract (VOS § 568). Only the part of the agreement that includes
dispositions in case of death, are considered to be part of the succession contract. Succession
contracts can be used in a way that the beneficial party agrees to fulfil some kind of obligation during
the lifetime of the bequeather and receives a benefit for it later on the account of the estate.
Different types of dispositions are available for the parties, mainly positive (ParS § 95) and negative
(ParS § 98) succession contracts can be distinguished. Positive succession contract is an agreement
whereby the bequeather nominates the other party or another person as his or her successor or
gives the party or person a legacy, testamentary obligation or testamentary direction. A negative
succession contract is an agreement between a bequeather and his or her intestate successor
whereby the latter renounces the succession. In the latter case, the other party usually receives
some benefit in bequeather’s lifetime on the basis of another contract and in return renounces
beforehand the right to inherit.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

It is inherent to succession law that the formal requirements for testamentary dispositions are strict
to protect the will of the bequeather, who is unable to protect his or her own interests after the
death. Therefore, succession law contains special formal requirements for wills and succession
contracts. There has not been any Supreme Court cases, but in the case-law of the county courts and
district courts shows, a relatively strict approach, when deciding whether the formal requirements
were fulfilled. For example a question has arised, whether a will signed in the presence if the
witnesses is valid, when they were not both simultaneously in the room or if the signatures of the
witnesses located before the signature of the bequeather.

The good moral and public policy, on the other hand are concepts that are regulated in the General
Part of Civil Code Act (TsUS § 86) and there is no special succession law regulation that would
complement it. The grounds for voidance (cancellation) of the will be an interested party after the
death of the bequeather by an interested party are also regulated by civil law including, e.g. mistake,
threat or violence (ParS § 88 (7); TsUS § 90-101)

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

In Estonia there is a concept of compulsory portion/statutory share (ParS § 104-109) that gives
entitled persons a monetary claim against the successors, if they were excluded from succession or
received less than they would have in case of intestate succession.

To decide, whether a person has a right to compulsory portion, following questions should be
analysed (ParS § 104 (1)):

1. Is the person a decendant, parent or a spouse of the bequeather, other relatives, e.g
brothers and sisters, ex-husbands, ex-wives or partners do not have right to compulsory
portion.

2. Would the person be entitled to succeed in case of intestate succession, considering all the
principles of intestate succession.

3. Has the bequeather excluded the person from succession or left him or her less than he or
she would have received in case of intestate succession.

4. Did the bequeather have a valid obligation to maintenance towards the person at the time of
death (PKS § 16; § 96 sqq).

Preclusive conditions:
1. The bequeather excluded person from succession validly with good ground (ParS § 108)
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2. The right to claim compulsory portion is expired, because three years have passed of the
moment since the person became aware of the opening of the succession and the
disposition affecting his or her rights (ParS § 109)

If following conditions are met and there are no preclusive conditions fulfilled, then the person has
right to claim for compulsory portion. It should be mentioned that the right to compulsory portion
does not make the entitled person an heir at corresponding share, but gives monetary claim against
the successors (ParS § 104 (5)).

Size of the claim and how to calculate it

A compulsory portion is one-half of the value of the share of an estate which a successor would have
received in the case of intestate succession if all intestate successors would have accepted the
succession (ParS § 105 (1)).

If a person entitled to claim a compulsory portion has been bequeathed a share of an estate which is
smaller than a compulsory portion, he or she may claim the deficient share as a compulsory portion
from the co-successors (ParS § 105 (2)).

To calculate the size of the monetary claim, following should be analysed (ParS § 105-106):

1. determine the share that the person would have inherited in case of intestate succession

2. determine the value of the estate at the time of death of the bequeather, taking into account
both the rights and obligations

3. by determining the value of the estate:

* take into account provisional successions, the spouse’s preferential share and gifts
made by the bequeather to other persons within the last three years before the
death of the bequeather for the purpose of reducing the compulsory portion;

* do not take into account the the burial expenses of the bequeather, expenditure for
preparation of an inventory of the estate and valuation of the estate, and one
month’s maintenance expenditure for persons who were maintained by the
bequeather.

4. Calculate the size of the monetary claim by considering the value of the estate and then
calculate the value corresponding to the share that the person is entitled to.

In can be brought out that former Law of Succession Act (01.01.1997-31.12.2008) did not pose a
requirement of existing maintenance obligation of the bequeather. Instead of that, the person had to
prove the lacking of capacity to work, that posed many problems'®’. Supreme Court analysed the
constitutionality of compulsory portion and deemed it constitutional, at the same time the criterion
of lack of capacity to work was found problematic, especially in cases of persons who have retired'®*.
That is the main reason the requirement was substituted with the requirement of the maintenance
obligation of the bequeather.

Another question arose in Supreme Court practice related to interpreting the notion of excluding the
person from succession. Supreme Court found that cases, where a person has been appointed as a
successor, but where the actual value of the estate has been diminished by legacies, can also be
interpreted as a situation where the person has been excluded from succession®. In that decision
the former regulation was analysed and the wording of the present regulation can pose questions
(ParS § 107 (1)), because it does not contain the term legacy. Nonetheless, the same argumentation
could still be relevant, though there has not yet been new Supreme Court case-law to confirm it.

81 jin, U., 2005, 85-94.

See RKUKo 22.02.2005, 3-2-1-73-04, p 20 sqq.
RKTKo 09.05.2012, 3-2-1-27-12, p 11.
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3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

Generally it can be said, the regulation is applied, without there being bigger issues to be specifically
pointed out. When there is a succession matter that has an international element, then the rules of
jurisdiction and applicable law have been applied without bigger problems, according to gathered
information.

Furthermore, there are usually no problems accepting the certificates of succession from other
countries, or in making entries to the land register.

Maybe one observation that could be pointed out, according to information gathered, is that the
possibility to choose applicable law should be emphasised more by the notaries in the process of
drawing up a will. According to the information received, the regulation is maybe viewed more as a
regulation to solve succession matters, not as a regulation to apply already when drawing up a will. A
notary should explain the possibility to choose applicable law and the explanations should also be
present at the notarial deed in the part concerning the explanations by a notary.

3.3.5.2. Are there any problems with the scope of application?

According to the information gathered, biggest issue remaining is a practical one — how to gather
relevant information about foreign law.

3.3.5.3. How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country have experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

According to the information gathered, in practice there have not been many experiences with wills,
where Estonian law was chosen as applicable law. The reason can be that the regulation has not yet
been in force for such a period that there would be relevant cases to bring out as an example.

3.3.5.4. Are there any problems with determining the applicable law? In particular,
regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?

According to the information gathered, when determining the applicable law, there is no information
about bigger problems that have arisen. Some notaries have authenticated wills, where the
applicable law is chosen, usually Estonia law is chosen (art 24, 25 of the regulation).

Other types of testamentary dispositions are reciprocal wills of the spouses (that can be seen as
succession contracts according to art 3 (1) b)) of the regulation. And succession contracts that are
rare.

An example can be brought out from practice. A notary refused to authenticate a will, because the
person wanted to be sure that adult descendants would be excluded from the succession. A notary
refused, explaining that that cannot be absolutely guaranteed, because the knowledge of a notary
about foreign law applicable, may not be as thorough as a notary from the country of the applicable
law would have. Suggestion was made to consult a notary from the country of a law applicable.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?
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According to the information gathered, there have not been bigger problems accepting the
certificates of succession from other countries or accepting European certificates of succession.
Furthermore, the entries to the land register have been made related to those certificates of
succession. A debatable question about division of labour in the land register department was
brought out. The question is, whether a judge or an assistant judge should make entries related to
European certificates of succession. In practice, a lot of assistant judges tend to send all those kind of
matters to a judge, finding that there is need to apply foreign law.

3.3.5.6. How is issuing and relying on the Certificate of Succession operating in your
country?

According to the information gathered, so far in Estonia, nine European certificates of succession
have been issued. There have not been negative experiences with issuing the certificates or with
accepting the certificates issued in Estonia in foreign countries.

Though, it was mentioned that the European certificate of succession is very long. Before a practical
problem was the expenses of translation of the certificate, there was one case where around 600
euros had to be paid just for translation. Lately, all the notaries were informed about existence of the
dynamic form of European certificate of succession on the e-justice homepage that translates
relevant parts automatically and should avoid further problems in the future.

Specifically European certificate of succession has been asked from Finnish and Swedish banks, also
one experience was that European certificate of succession was issued, because a lawyer from
Finland suggested it. Though the banks in Finland and Sweden should also accept without problems a
certificate of succession made according to Estonian law.

3.3.5.7. Are there any national rules on international jurisdiction and applicable law
(besides the Succession Regulation) concerning the succession in your country?

Yes (see question 2.3.6). Jurisdiction is regulated in Law of Succession Act (PdrS™®* that states that
succession proceedings shall be conducted by an Estonian notary if he bequeather's last residence
was in Estonia (ParS § 165 (2)). Added to that, there is a specific exception when Estonian notary can
conduct territorial succession proceedings concerning the assets in Estonia, in case the last residence
of a bequeather was in a foreign state. Exception is that Estonian notary shall conduct succession
proceedings if the succession proceedings cannot be conducted in the foreign state or the
proceedings conducted in the foreign state do not include the property located in Estonia or the
succession certificate prepared in the foreign state is not recognised in Estonia (ParS § 165 (3)).
Private International Law Act*® (REOS) regulates applicable law to succession matters. General rule is
that succession is governed by the law of the last state of residence of the bequeather, but the
bequeather may make a disposition in will or a succession contract and choose that the law of the
state of citizenship applies to the estate (REOS & 24, 25). There is a list of legal questions that form a
part of a scope of law governing the succession (REQS § 26).
Added to that applicable law to wills, to capacity to conclude a will and succession contracts and
reciprocal wills is also regulated (REQS § 27-29).
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Finland
Tuulikki Mikkola

1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

The Finnish concept of a family is quite limited. The concept usually refers to the nuclear family. It
includes the parents and their children. If grandparents, parents and children live together in the
same dwelling, officially, only the parents and children form a family and the grandparents form a
separate family of their own. Also a family without children is a family. Children of a family can also
be born from previous relationships of the adults. If these children live with the couple, the family is
called as a stepfamily. There are not always both parents in a family. It may consist of a mother or a
father and his/her children. According to Statistics Finland's family statistics 2017, eighty-nine per
cent of children aged under three live in families with two parents. In ten years, the share has gone
down by two percentage points, while the share of children living in one-parent families in turn has
grown by two percentage points. Of all babies aged under one, 91 per cent live with two parents and
nine per cent with their mother only." The adults forming family can be either the same or opposite
sexes. The concept of a rainbow family refers to a family with gay, lesbian, bisexual or transsexual
parents and their children. They include also families that have more than two parents.’

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

See 1.3.

1.3.Provide statistical and descriptive demographic and social data regarding the number of
divorces and dissolution of other formal/informal unions in your country.

The number of marriages in 2017: 24.500. The number of divorces in 2017: 13.200.> According to
Statistics Finland's data, there were 1,472,000 families in Finland at the end of 2017.*

1.4.Provide statistical and descriptive demographic and social data regarding the percentage
of these marriages/divorces and unions/dissolutions, which have cross-borders elements
(if possible separately for those marriages and unions where the members are not of the
same nationality and those which have moved abroad during their life).

The Statistics Finland provides data from which one can view key number data related to divorces
between persons with Finnish background and persons with foreign background.

! Statistics Finland, https://www.stat.fi/til/perh/index_en.html (10.5.2019).

2 What is family, https://www.infofinland.fi/en/living-in-finland/family/what-is-a-family (10.5.2019).

3 Divorces, http://www.stat.fi/tup/maahanmuutto/perheet/avioerot_en.html (10.5.2019).

* For the number of families by type, see Official Statistics of Finland (OSF): Families,
http://www.stat.fi/til/perh/index en.html (10.5.2019).

> Divorces, http://www.stat.fi/tup/maahanmuutto/perheet/avioerot _en.html (10.5.2019).
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2. Family law.

2.1.General.

2.1.1. What is the main source of Family Law (FL) in your country? What are the
additional legal sources of FL? There are several acts and decrees concerning FL.

Marital law can be found in the Marriage Act (the MA),® and the inheritance law in the Inheritance
Code. Even though the marriage is now open also for same-sex spouses, the Act on Registered
Partnerships is still relevant. The Act on the Dissolution of the Household of Cohabiting Partners is
applicable to cohabiting (also to same-sex) partners who have lived in a shared household for at least
five years or who have, or have had, a joint child or joint parental responsibility for a child. Child law
is regulated separately and the main acts concerning child law are the following: the Child Custody
and Rights of Access Act, the Act on the Enforcement of a Decision on Child Custody and the Right of
Access, Child Maintenance Act, the Paternity Act, the Adoption Act.

2.1.2. Provide a short description of the main historical developments in FL in your
country.

The Finnish legal system originated during the period of Swedish rule. Swedish laws remained in
force even when Finland was under Russian realm. Swedish legal system has had a profound
influence on Finnish legislation. Finland achieved independence in 1917 and many of the acts
prepared after this, were prepared in co-operation with Sweden and other Nordic countries. As a
consequence, there are identifiable features in family and inheritance law statutes in Nordic
countries. However, co-operation has been on decline during the recent decades and all of these
countries — also in Finland — family and inheritance laws have been amended many times.

2.1.3. What are the general principles of FL in your country?

Previously, the Marriage Act of 1929 was preceded by the Law on Property and Debts of Married
Spouses of 1889 and the Code of Marriage of 1734. The law of 1889 was based on community of
property and the guardianship of a husband over the wife. The husband administered all of the
property and acted as a representative of a wife. As long as the marriage lasted, no transactions
between spouses were allowed. Currently, the Marriage Act is based on the equality of the spouses
and the principle of separation of property and debts. Transactions — including gifts - between
spouses are also allowed. Spouses have a wide freedom of contract inter and ultra partes. The
Marriage Act does not apply to cohabitation, though.

2.1.4. Define “family” and “family member” in your country. Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

Generally speaking, there is a single definition for a family. The term ‘family’ refers to married
spouses and partners in a registered partnership. In addition, the term family member usually refers
to individuals who are living together permanently but there might be some variations in respect to
cohabitees. For instance, for tax purposes cohabitees are considered spouses only if they have or
have had a child together, or if they have been married to one another previously.

Also children under the age of 18 years (children of one’s own, adopted children or children of one’s
spouse or partner if living in the same household) belong to the family.

® https://www.finlex.fi/fi/laki/kaannokset/1929/19290234 (10.5.2019).
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2.1.5. Family formations.

2.1.5.1. Define the “spouse” in your country and describe briefly the marriage
requirements (in particular as to the sex/gender). Is a single definition valid for
the entire legal system or are there different definitions for different purposes
(family law, succession law, tax law, etc.)?

There can be different definitions for different purposes. One example is the legal status of
cohabitees. Provisions of the Marriage Act are not applicable to cohabitation and accordingly,
cohabiting partners have no mutual liability of maintenance, they have no rights to each other’s
property etc. However, cohabitation has several statutory implications. For instance, in regulations
concerning social insurance and income taxation, cohabitation and marriage are usually seen as
equivalent.

2.1.5.2. What types of relationships/unions between persons are recognised in FL of
your country? In particular, formal (registered) and informal (de facto) unions,
heterosexual and same-sex unions, unions with and without affectio maritalis.
Please define and explain. Is a single definition valid for the entire legal system
or are there different definitions for different purposes (family law, succession
law, tax law, etc.)?

See 2.1.1.

2.1.6. What legal effects are attached to different family formations referred to in
question 2.5.?

In terms of the relationship between parents and their children, different forms of families have only
limited legal effects. The Paternity Act was passed in 1976 and since then the maintenance rights of
children have been equal and not linked to the type of union of the parents. In addition, since 1983
the custody of the child has not been dependent of the type of union of the parents. Before this, only
couples who were married could have a joint custody of a child. Thus, the type of the union between
parents has relevance when a child is born, because it affects the establishment of paternity, in other
words a relationship between the father and the child. If the parents are married at the time the
child is born, a presumption of paternity is applied. If the parents are cohabiting or do not live in the
same dwelling, paternity must be acknowledged or established by a decision of the court.

2.1.7. Have there been proposals to reform the present legislation in the context of
marriage and formal/registered or informal/de facto family formations? Explain
briefly.

No.
2.2. Property relations.
2.2.1. List different family property regimes in your country.
Pursuant to the Marriage Act, both spouse owns the property which he/she has acquired before the
conclusion of marriage and which he/she acquires during it (the Marriage Act, section 34). Both
spouses are independent in respect to debts; each is responsible for a debt that he/she has incurred
regardless of whether it was incurred before or during the marriage. However, both spouses are

jointly and severally liable for a so-called maintenance debt — a debt that either of spouses has
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incurred for the maintenance of the family. Thus, joint liability does not cover a monetary loan even
if it was incurred for purposes of maintenance. In addition, joint liability does not cover any other
debt taken in order to maintain the family, if the creditor was aware that the spouses did not live
together because of a breakdown of their relationship (the MA, section 52). Naturally the spouses
are jointly and severally liable for debts that they have taken together regardless of the purpose of
the debt. These provisions of the Marriage Act apply to registered partnerships, as a main rule. The
MA is not, thus, applicable to cohabitees. The property of each cohabitee remains separate during
and after the cohabitation. The maintenance debt is not known as there is no obligation to maintain
the cohabiting partner.

2.2.2. Define briefly the (default) legal regime under in your country. Which categories of
assets are regulated under the legal regime (e.g. community of assets, community
of accrued gains, deferred community and personal assets)? What property is
included in community of assets, and what property is included in personal assets?

The main, default rule of the MA is that the spouses have a marital right to each other's property
irrespective of whether the property is movable or immovable property (or whether it is situated in
Finland or abroad). The property that is covered by the marital right (so-called marital property) is
divided in case of dissolution of the marriage. Thus, a donor of a gift, a testator, or a policyholder is
able to stipulate that the spouse of a donee, of an inheritor, or of an insurance beneficiary has no
marital right to such property which his/her spouse has received as a gift, due to a will, or based on a
beneficiary clause of an insurance (the MA, section 35). See also 2.2.3.

2.2.3. Is it permissible to conclude a matrimonial/partnership property agreement or
agreement related to property within another type of family formation? What are
the conditions and permissible contents of these agreements? In particular, may
the spouses only choose among offered matrimonial property regimes or can they
create a “new regime just for them”?

In a marital agreement concluded before or during the marriage, spouses or future spouses are able
to exclude from the scope of the marital right any property which either of them already owns or
later acquires (the MA, section 41). If the spouses have concluded a marital agreement according to
which marital right is mutually excluded, only a separation of property takes place in the dissolution
of the marriage (see 5.1.).

2.2.4. Explain briefly the rules on the administration of family property and compare if
there are difference for different property regimes.

See 2.2.1 above.

2.2.5. Is there a (public) register of such agreements established in your country? If yes,
describe briefly the proceedings for registration and legal effects of registration.

The agreement can be concluded before marriage, but it will only take effect after it has been
registered with the register for matrimonial matters (in the Local Register Office).” Registration has to
be done before an application for a divorce (the MA, sections 43-44). Everybody is entitled to receive
information on whether the spouses have registered a marital agreement and on its contents.

7 See https://www.maistraatti.fi/ (10.5.2019).
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2.2.6. What are the third party rights in relation to the matrimonial property regime, in
particular if there is no public register? Which debts are considered community
debts and which are considered personal debts?

See 2.2.1 above. The existence of a marital right/marital agreement does not affect the separation of
debts in marriage.

2.2.7. Describe allocation and division of property in case of divorce, separation or
dissolution of the union.

Pursuant to default matrimonial system of the Marriage Act, both spouses are entitled to receive half
of the spouses' net marital property (the MA, section 35). The date of the institution of divorce
proceedings determines property that is taken into account in the calculations. Any property that
either spouse earns, inherits or receives as a gift after this date is not included in the calculation. The
value of the property is determined on the date of the division. Each spouse's own debts incurred
before to the institution of divorce proceedings and his/her share of the common debts have to be
deducted and if a spouse is indebted, his/her net assets is marked as zero. Following this, the net
marital assets (property covered by a marital right) of each spouse are calculated together and
divided by two in order to determine a portion what a spouse has a right to. If one spouse's property
covered by the marital right exceeds that of the other spouse, the difference is evened out. This end-
result can be adjusted if the end-result would otherwise lead to an unreasonable detriment for one
spouse, and the other spouse would receive an unjustifiable benefit due to the division (the MA,
section 103b).

In case the spouses have mutually excluded the marital right, only a separation of property takes
place. The separation means that both spouses receive their own property. However, also the
separation of assets may be adjusted and it can be decided that part of the spouse's property or all of
it is marital property.

If a cohabiting partnerships ends, a separation of the partners' property is carried out and each
partner keeps his/her own property. In addition, a cohabiting partner is entitled to compensation if,
through contributions to the shared household, he or she has assisted the other partner in
accumulating or retaining his/her property, such that dissolution of the household solely on the basis
of ownership would result in the unjust enrichment of one partner at the expense of the other.
Furthermore, the law gives limited protection in case the cohabitation ends because of the death of a
partner. A surviving cohabitee may have a right to a support paid from the estate of the deceased
cohabitee (the Inheritance Code, chapter 8, section 2).2

2.2.1. Are there special rules or limitations concerning property relationship between
spouses or partners with reference to their culture, tradition, religion or other
characteristics? For instance, is dowry regulated under your legislation?

No.
2.3. Cross-border issues.

2.3.1. Is your country participating in the enhance cooperation with regard to the two
Regulations (1103/2016 and 1104/2016)? If not, what is the reason? Is there a

likelihood that your country will join in the future?

Finland is participating.

® Inheritance Code, https://www.finlex.fi/fi/laki/kaannokset/1965/en19650040 20011228.pdf (10.5.2019).

226


https://www.finlex.fi/fi/laki/kaannokset/1965/en19650040_20011228.pdf

Family Property and Succession in EU Member States National Reports on the Collected Data

2.3.2. Are you expecting any problems with the application of the two Regulations? In
particular, concerning their scope of application? Or, particular term, such as

” »n  u

“marriage”, “matrimonial property agreement”, “partnership property agreement”
etc.?

| am expecting problems in defining the key concept “habitual residence”. See also 3.3.5.4.
2.3.3. Are you expecting any problems with the application of the rules on jurisdiction?
See 2.3.2.

2.3.4. Are you expecting any problems with determining the applicable law? In particular,
regarding the choice of applicable law?

See 2.3.2. Problems in considering the possible pre-selection of law and whether there exists a tacit
or implied choice-of-law.

2.3.5. What issues are expected regarding the recognition and enforcement? In
particular, concerning the public policy?

2.3.6. Are there any national rules on international jurisdiction and applicable (besides
the Regulations) concerning the succession in your country?

There are Nordic Conventions that include regulations concerning jurisdiction, applicable law and
recognition and enforcement’. In addition, there are two bilateral conventions, which contain orders

concerning succession. These conventions are concluded between Finland and the Soviet Union (in
1979, applicable also between Finland and Russia) and between Poland and Finland (in 1980).

3. Succession law

3.1.General.

3.1.1. What are the main legal sources of Succession Law (SL) in your country? What are
the additional legal sources of SL?

The main legal source is the Inheritance Code. Also the Inheritance and Gift Tax Act is important at a
practical level.

3.1.2. Provide a short description of the main historical developments in SL in your
country.

See 2.1.2.
3.1.3. What are the general principles of succession in your country?

The Inheritance Code is based on the parentelic principle (groups of heirs), a widow is protected by
special rules, forced portions restricts the testamentary freedom of the deceased. Universal

? Nordic Convention on Succession 19.11.1934, Nordic Convention on Marriage 6.2.1931, Nordic Convention on
the Recognition and Enforcement of Judgments Concerning Judgments in Civil Cases 11.10.1977.
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succession is not applicable. Instead, inheritance is a process during which the estate property is
administered before it can be distributed.

3.1.4. Describe briefly the probate proceedings, including competent authorities,
commencement, deadlines, etc.

In general, authorities are not active in any proceedings concerning the estate. However, drawing up
an estate inventory is obligatory. The estate inventory contains a list of the deceased person’s assets
and liabilities and it has to be completed within three months after the date of death. It must be sent
to the Tax Administration of the deceased person’s domicile within one month of being drawn up.™

3.1.5. Describe the types (legal basis) of succession: intestate and testate. Explain the
relation between different legal bases for succession and priority existing between
them. Is cumulative application of legal titles possible?

A person has a right to self-determination mortis causa, in other words, to dispose of his/her
property by a will. The statutory order of inheritance may therefore be overridden by a will.
Cumulative application of titles is possible. Forced shares and the minimum protection of a widow
may, however, prevent the fulfilment of testamentary bequests in full or partly.

3.1.6. What happens with the estate of inheritance if the decedent has no heirs?

Inheritance devolves on the State. The estate is administered by the unit of Legal Affairs of the State
Treasury Office.

3.1.7. Are there special rules or limitations concerning succession with reference to the
deceased’s (or heir’s) culture, tradition, religion or other characteristics?

No.
3.2.Intestate succession.

3.2.1. Are men and women equal in succession? Are domestic and foreign nationals equal in
succession? Are decedent’s children born in or out of wedlock equal in succession? Are
adopted children equal in succession? Is a child conceived but not yet born at the time of
entry of succession capable of inheriting? Are spouses and extra-marital (registered and
unregistered) partners equal in succession? Are homosexual couples (married, registered
and unregistered) equal in succession?

A person is able to inherit the deceased if he/she was alive at the moment of the deceased’s death.
Furthermore, also a child that was conceived prior to the deceased’s death is able to inherit (the
Inheritance Code, chapter 1, section 1). It depends whether a child is later born alive or not
(Inheritance Code, chapter 2, section 2). Paternity may be confirmed after the deceased has died.
Domestic and foreign nationals are equal in succession (the Inheritance Code, chapter 1, section 3).
Neither it is relevant whether a person lives in Finland or not (thus, the taxation depends on the
residence of the deceased and the beneficiary. If the deceased or a beneficiary lived in Finland at the
time of death, Finnish inheritance tax is payable."!

10

Estate inventory meeting and estate inventory deed,
https://www.vero.fi/en/individuals/property/inheritance/estate inventory meeting and estate inv/
(10.5.2019).

" Inheritance, https://www.vero.fi/en/individuals/property/inheritance/ (10.5.2019).
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Partners (also same-sex partners) of a registered partnership have the same title to inheritance as
married partners. The partner of an unregistered partnership can become an heir only where a will
provides it. Legislation does not give the unregistered partner right to inherit.

3.2.2. Are legal persons capable of inheriting? If yes, on which basis?
Yes. A legal person may be a beneficiary under a will.

3.2.3. Is the institute of unworthiness of succession present in your legal system? If yes,
explain the grounds for unworthiness.

Disinheritance is possible if the heir has, by a deliberate act, seriously offended the deceased of
his/her close relatives. The disinheritance is possible also if the heir has continuously acted
immorally (The Inheritance Code, chapter 15, section 4) The disinheritance has to be done in a form
of a will. In addition, if a person has destroyed or concealed the will of a testator, a court is able to
decide that the person has forfeited his/her inheritance rights or rights as a beneficiary of a will (the
Code of Inheritance, chapter 15, section 4).

3.2.4. Who are the heirs ex lege? Are there different classes of heirs ex lege? If yes, is
there priority in succession between different classes? Describe the relation
between heirs within the same class of succession. How are the shares among
them determined? Are the heirs liable for deceased’s debts and under which
conditions?

Chapter 2 of the Inheritance Code includes provisions of the right of the relatives to inherit and it is
based on the parentelic principle. Heirs are sorted into groups and in each group (parentela) there is
a right of substitution. The right is unlimited in the first two groups but in the third group the
substitution is restricted. According to section 1, direct descendants have a primary right to inherit.
Their shares are equal. If a child has died, his or her descendants shall take his or her place and each
branch shall receive an equal share. In case someone can be found to belong to this first group of
relatives, all the relatives that are more distant receive no share in the inheritance. Heirs of the
second group include the parents of the deceased along with their children and children's children.
Children of the parents inherit only if the parents of the deceased are not alive. They inherit the
share of their deceased father or deceased mother. The third group of heirs includes the
grandparents and if they are not living, their share devolves on their children. The right of
substitution is restricted, as cousins of the deceased have no statutory right of inheritance.

As a rule, beneficiaries are not individually liable for the deceased person’s debts. A beneficiary
responsible for drawing up the estate inventory will only be individually liable for the deceased
person’s debts if he/she fails to submit the inventory by the deadline. The debts of the deceased
person and the estate will be settled from the estate’s assets. The beneficiaries will, however, be
individually liable for any debts contracted by them on behalf of the estate.

A widow does not belong to any parentela which include only relatives of the deceased. A widow is
an exception to the relative-based right to inheritance and in case the deceased was not survived by
any heirs from the first group but was married at the time of the death, the widow has a right of
inheritance (widow’s legal position is regulated in chapter 3 of the Inheritance Code).

3.2.5. What is the manner of renouncing the succession rights?

An heir may renounce his/her right to the estate even before the death of a deceased. The
renunciation has to be made in writing. However, if a heir has not received consideration at the time
of the renunciation, or the consideration does not correspond the value of his/her forced portion,
he/she is still entitled to the forced portions. A renunciation can also happen after the death of the
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descendant. The requirement is that an heir has not taken part in the administration of the estate
(the Inheritance Code, chapter 17, sections 1-2). An inheritance right can also be lost under the
statute of limitation (the Inheritance Code, chapter 16).

3.3.Disposition of property upon death.
3.3.1. Testate succession.
3.3.1.1. Explain the conditions for testate succession.

The statutory order of inheritance may be overridden by a will. If the will infringes the right to a
forced share, it is possible though that the fulfiiment of the will may be prevented in full or partly
(the Inheritance Code, chapter 7). It should be noted that the infringement does not make the will
invalid. In addition, the minimum protection of a widow may affect the fulfilment of the will (the
inheritance Code, chapter 3, section 1a).

3.3.1.2. Who has the testamentary capacity?

A person who has reached the age of 18 years has a capacity to dispose of his/her property by a will.
In addition, if a person has concluded a marriage prior to gaining majority, he/she obtains a
testamentary capacity. A minor who has turned 15 is able to draw a will with regard to his/her own
earnings from work (the Inheritance Code, chapter 9, section 1).

3.3.1.3. What are the conditions and permissible contents of the will?
See 3.3.1.4.

3.3.1.4. Describe the characteristics of will in your legal system. What types of wills are
recognized? Are they divided into public and private? If yes, what public
authorities took part in making a will?

The testator has a right to choose the content of his/her will but the form of a will is regulated in
detail and interpreted in a rigorous way in practice. A will has to be made in writing, signed by the
testator and witnessed by two witnesses (the Inheritance Code, chapter 10, section 1). The witnesses
must be simultaneously present when the testator signs the will or acknowledges the earlier
signature.

The extent of the rights under a will may vary in various ways and also joint wills are permitted.** (for
different types of wills, see Tuulikki Mikkola: Family and Succession Law in Finland. Wolters Kluwer
2018, p. 97-98).

3.3.1.5.Is there a (public) register of wills established in your country? If yes, describe
briefly the proceedings for registration and legal effects of registration.

There is no register of wills.
3.3.2. Succession agreement (negotia mortis causa). Is there another way to dispose of

property upon death other than the will? If yes, explain the conditions for and
permissible contents of succession agreements.

2 Mikkola, T., 2018, 97-98.
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The only acceptable way to make a disposition mortis causa is to make a will. An agreement
pertaining to the estate of a living person is invalid (the Inheritance Code, chapter 17, section 1). The
donation mortis causa is not accepted.

3.3.3. Are conditions for validity of wills and other dispositions of property upon death
governed by general civil law rules or by specific SL rules?

By specific succession rules, see 3.3.1.4.

3.3.4. Are succession interests of certain family member protected regardless of the
deceased’s disposition or other agreement? If so, who are those family members,
against which dispositions and under what conditions?

Direct descendants and adopted children, as well as their own descendants, are entitled to a forced
share of the estate. The legal share amounts to half the value of the share of the estate devolving to
that heir pursuant to the statutory order of inheritance (the Inheritance Code, chapter 7, section 1).
It is notable though that a forced share is not a compulsory share and accordingly, it is always up to
the protected heir whether he/she wants to claim for the share against a will. Also a widow is
protected against a will made by the deceased spouse. However, the protection is not given in the
form of a forced share. Instead, the widow has a right to keep the spouses’ common home in his/her
undivided possession for a lifetime (the Inheritance Code, chapter 3, section 1a). The right covers
also the usual household effects. The surviving spouse has a right of possession unless the/she owns
similar dwelling compared to spouses” common home. The dwelling has to be similar in terms of size
and quality in order to hinder the protection (the Code of Inheritance, chapter 3, section 1a).

3.3.5. Cross-border issues.

3.3.5.1. What are the experiences in application of the Succession Regulation 650/2012
in your country?

There is only scant practice regarding cross-border successions in Finland. But in those few cases we
have had so far the main problem has been the determination and interpretation of the “habitual
residence”.

3.3.5.2. Are there any problems with the scope of application?
The universality of the Regulation has caused some interpretational problems in respect to third

countries (when there are connections to for instance USA or Asian countries).

3.3.5.3. How are the rules on jurisdiction applied? In particular, determining the
habitual residence and applying the rules on prorogation of jurisdiction? Did
the authorities in your country have experience with declining the jurisdiction
under Article 6 or accepting jurisdiction based on Article 7?

| am not aware of cases where articles 6-7 have been applied. See also 3.3.5.1.
3.3.5.4. Are there any problems with determining the applicable law? In particular,

regarding the intestate succession and wills and succession agreements? What
are the experiences with choosing the applicable law?
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See 3.3.5.1. for problems in determining the habitual residence of the deceased. In Finland it is
common to use multiple wills if a person has assets in different countries. Multiple wills can thus
create challenges; it may be difficult to reconcile the provisions of the wills with each other. There
also looms the risk of revocating the former will accidentally by the latter will. Further problems are
caused by the fact that testators are not aware of the choice-of-law issues concerning the wills. The
various elements included in a certain will, may point in the direction of a given national law.
Whether this is sufficient to conclude that the person truly intended that his will be governed by that
national law, is a matter for interpretation. There have also arisen many questions concerning
implied choice-of-law. There have been problematic cases concerning the question when a will has
been drafted in such a way that it can be deemed to point in the direction to certain legal system. In
addition, if the applicable law has been foreign law, in practice there have been problems concerning
the information concerning it: what is the true content of foreign legal rules and how one is able to
find it.

3.3.5.5. What issues arise regarding the recognition and enforcement? Has there been
any public policy invoked or relied on by the parties or the court?

No.

3.3.5.6. How s issuing and relying on the Certificate of Succession operating in your
country?

In my opinion this system is now operating quite smoothly.

3.3.5.7. Are there any national rules on international jurisdiction and applicable
(besides the Succession Regulation) concerning the succession in your country?

See 2.3.6.
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France

Maria Virginia Maccari

1. Social perspective.

1.1.Provide the list of different types of living lifestyles/family formations (multi-generational
families, nucleus families, couples without children, single-person household, families
with one or more members are living separately such as in case of economic migrants,
common household of two or more persons without affectio maritalis).

The traditional family with a father and mother is no longer the only family structure found in France
today. With the evolution of modern society, new models have appeared la famille conjugale: the
family formed by a couple, whether heterosexual or homosexual, married or in a civil partnership.
- La famille unilinéaire: in which the child is descended from only one of the partners.
- la famille monoparentale: in which the child lives with one parent only, the result either of
the parents’ separation or the death of one of the parents
- la famille recompose: the result of marriage or of a civil partnership between two people
who have children from a previous partnership.
- la « famille » de fait: where there are no legal ties and the couple living together are bound
neither by marriage nor by civil partnership.
Separate mention should also be made of polygamous families. In the early 2000s immigration from
former African and Asian colonies resulted in an influx of numerous polygamous family units.
It is important to remember that in France, Article 433-20 of the Civil Code regulates the offence of
polygamy: “Le fait, pour une personne engagée dans les liens du mariage, d’en contracter un autre
avant la dissolution du premier, est puni d’un an d’emprisonnement et de 45 000 euros d’amende”.
Furthermore, Article 21-4 of the Civil Code and Article 222-9 CP deny to polygamous foreigners the
right of citizenship “because o unworthiness [and] a refusal to integrate”. Act no 93-1027 of 24"
August 1993 on immigration (known as the Pasqua) establishes, in Article 15 bis, that a residence
permit cannot be granted to a foreign immigrant who is living in a state of polygamy. A residence
permit granted in ignorance of a state of polygamy must be withdrawn.
Article 30 of the same law establishes that “when a polygamous foreigner resides in France with his
first wife, the right to family reunification will not be extended to another wife. If the other wife is not
deceased or her kinship rights have not lapsed, her children cannot enjoy the right to family
reunification. A residence permit, which has been applied for or granted to another wife will be
refused or withdrawn. The residence permit of a foreign immigrant who has brought more than one
wife to live with him, or the child/children of a wife other than his first or of another wife now
deceased or divorced, will be withdrawn” .
The above was confirmed in the modified law of 1998.
Moreover, in French law polygamy is a serious breach of Article 14 ECHR regarding equal rights for
men and women (see also Decree no. 2012-127 of 30" January 2012 on the rights and
responsibilities of naturalized immigrants). Decree no. 2006-911 of 24" June 2006 states that the
polygamous immigrant, even when French citizenship has been conferred, cannot transmit such
citizenship to his wife/wives per juris communicationem by a previous marriage.
The French criminal courts interpret Article 433-20 CP very strictly. The Appeals Court in Rouen in a
sentence of 29/11/2007 declared that “any marriage celebrated in France, even when between
foreigners, is null and void whenever at least one of the spouses is, at the moment of marriage, still
part of another undissolved marriage”. The Appeals Court in Paris on 12/02/2009 denied any kind of
retroactive amnesty, because the offence of bigamy and/or polygamy cannot be discharged even
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when the previous marriage is dissolved by divorce. As far as the recognition of polygamous
marriages contracted abroad is concerned, the French courts (Paris Appeals Court, 22" February
1978) do not impede the contracting of polygamous marriage abroad, as long as it does not impinge,
explicitly or otherwise, on the French juridical system. The French courts recognize polygamy if the
marriage between adults was celebrated abroad according to the law in force in that particular place.
In other words, the second marriage is valid, but this union must not affect France’s Non-Contentious
Jurisdiction either in formal legal terms or in socio-factual terms.

1.2.Provide statistical and descriptive demographic and social data regarding the number of
marriages and other formal/informal unions in your country.

228 000 marriages were recorded in France in 2017, 221 000 between people of different sexes and
7000 between people of the same sex. The number of marriages between people of different sexes
continues to fall (- 5 000). In 2017, marriages between people of the same sex were equally divided
between marriages between two women and those between two men. The number of marriages
between two women has been rising continuously since 2013, the year when the law allowing same-
sex marriage was passed’.

In the case of heterosexual marriages, the average age at which people are getting married is
progressively rising: in 2017 it stood at 38.1 for men and 35.6 for women. In 1997 the average age at
which men married was 32.9, while for women the age was 30.3 (over 5 years less than 2017).

The statistics for homosexual couples tell a different story. When same-sex marriage was legalized in
2013 many people who had been together for a long time decided to get married: in 2013 men’s
average age was 49.8 and for women 43.0. That average age has been falling since then and in 2017
stood at 44.0 for men and 39.1 for women.

In 2016 192 000 civil partnerships were performed, which amounted to 3000 more than the previous
year. Of these 7000 involved people of the same sex. The number of civil partnerships has been on
the increase 