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PREFACE

Lucia Ruggeri and Roberto Garetto

The enhanced cooperation among 18 Member States represents a first,
but fundamental, step on the path of effective justice for cross-border
couples. Our previous experience in the FEuropean Project
‘Personalized Solution in European Family and Succession Law’
demonstrated the importance of the knowledge of the new European
regulatory framework in family and succession matters. We think that
it is a pivotal task studying, promoting and spreading the knowledge
and the application of Regulation 1103/2016 on matrimonial property
and Regulation 1104/2016 on the property consequence of registered
partnerships.

This book is the result of a coral work in which the reader can find
indications and information useful for a wide and conscious
application of the two Regulations. The new regulatory framework
enhances the use of private autonomy in the choice of law and
jurisdiction. For this reason, enormous is the role of legal
professionals for an effective use of the authonomy accorded by the
European Union. The contributors of this book have different cultural
and professional backgrounds and have a different level of experience,
but together they offer a useful tool for all legal professionals involved
in the EU-FamPro Project and for all people who would like to
explore the legal system proposed by the two Regulations. As editors
of this volume, we are glad for the commitment and the spirit of
collaboration expressed by all contributors. A special thanks to the
publisher, Edizioni Scientifiche Italiane, for supporting this Project
and for including our volume in their prestigious editorial catalogue.

November 2021



Introduction

Giovanni Zarra

The Twin (EU) Regulations 1103 and 1104 of 24 June 2016 (in force
since 29 January 2019) — implementing enhanced cooperation in the
area of jurisdiction, applicable law and the recognition and
enforcement of decisions in matters of (i) matrimonial property
regimes and (ii) registered partnerships (respectively) — are an essential
piece within the complex puzzle representing the EU private
international law regulations on family matters. While, from the
perspective of the enhancement of the rights and freedoms of people
within the regulation of private international law in the EU, the
Regulations are certainly a great achievement, they are, nevertheless
(and as obvious), the result of a compromise. On the one hand, they
shall be welcomed because they start a process of uniformization of
family law matters within the private international law of the EU,
which is the necessary completion of the trend started with the
Regulation 2201 of 2003 (on the recognition and enforcement of
judgments in matrimonial matters and the matters of parental
responsibility, so called ‘Bruxelles II-bis Regulation), as well as
Regulations 4 of 2009 (on jurisdiction, applicable law, recognition and
enforcement of decisions and cooperation in matters relating to
maintenance obligations), 1259 of 2010 (so called ‘Rome III
Regulation,” implementing enhanced cooperation in the area of the law
applicable to divorce and legal separation) and 650 of 2012 (on
jurisdiction, applicable law, recognition and enforcement of decisions
and acceptance and enforcement of authentic instruments in matters
of succession and on the creation of a European Certificate of
Succession). On the other hand, however, this process shall necessarily
take its time because, in order to ensure that the harmony between EU
legal system in family matters is gradually reached without sacrificing
the domestic identities, it is first of all necessary to wait for more
cultural homogeneity in family matters between EU Member States.
Uniformity is important, but not at all costs, and, from this
perspective, Regulations 1103 and 1104 of 2016 seem to be a good



point of balance in the tension between uniformity and protection of
domestic traditions.

Which are, then, and taking into account these opposing needs, the
rationales inspiring the Twin Regulations 1103 and 1104 ?
Preliminarily, it is worth noting that, as all the other instruments of EU
private international law, the Regulations are based on the well-known
mechanism of ‘mutual trust, according to which the courts of EU
Member States shall trust the work carried out by other EU domestic
courts. Therefore, they shall be considered as completely fungible and
shall not review the decisions issued by each other, or the jurisdiction
of other Member States’ courts. Hence — except for the exceptions
explicitly set forth in the Regulations — judges within all EU States
must decline jurisdiction whenever another EU court already declared
itself competent in respect of the same case, as well as recognize and
enforce judgments coming from all other European Member States.
Having clarified the above, the first rationale inspiring the Regulations
is, certainly, completeness: both the Regulations concern the entire
private international law discipline, eg jurisdiction, applicable law and
circulation of judgments. This is an undeniable advantage in terms of
simplification for lawyers, who know in advance that the Regulations
will provide them with all the necessary guidance concerning the
property regime in marriages and registered partnership. In this
regard, it is certainly worth mentioning what is stated by Recital 18 of
the Regulations, providing that ‘[tlhe scope of [the] Regulation]s]
should include all civil-law aspects of matrimonial property regimes,
both the daily management of matrimonial property and the
liquidation of the regime, in particular as a result of the couple’s
separation or the death of one of the spouses.’

Simplification, indeed, is another rationale inspiring the Regulations.
With this respect, the EU legislator made significant efforts in terms
of coordination of Regulations 1103 and 1104 with the already
mentioned instruments governing family and succession matters in
EU private international law. This will be particularly evident when the
various authors involved in this commentary will discuss about
jurisdiction within the Regulations’ system.

Uniformity, as foreseeable, is another relevant goal of the Regulations.
This is expressed, first of all, by the ideas of universal application and



unity of applicable law, which respectively set forth that (i) ‘the law

designated as applicable by this Regulation shall be applied whether or
not it is the law of a Member State’ (Art 20); and (i) ‘[tlhe law
applicable to a matrimonial property regime pursuant to Art 22 or 26
shall apply to all assets falling under that regime, regardless of where
the assets are located” (Art 21, which applies save as for the application
of the lex rei sitae to real estates). Secondly, uniformity is ensured by
the autonomous definition that the EU legislator has given of
‘matrimonial property regime, which, according to Art 3 of the
Regulation 1103, means ‘a set of rules concerning the property
relationships between the spouses and in their relations with third
parties, as a result of marriage or its dissolution’ . Uniformity, however,
as already stressed above, should not be pursued at any cost (and in
particular sacrificing the national identity of Member States). The
Regulations do not even try to offer a single definition of the concepts
of marriage (which continue to be defined and regulated, sometimes
very differently, by domestic systems of law) and give adequate
relevance to imperative norms of domestic systems, either expressed
by principles (public policy) or more specific rules (overriding
mandatory rules).

Strictly related is the need for legal certainty, which inspires the entire
EU system of private international law: a party should be able to know
in advance where it may start legal proceedings, which law will be
applied and under what conditions a judgment may be recognized. In
matters of applicable law, this is clearly expressed by Recital 43 of the
Regulations, according to which ‘[ijn order to allow citizens to avail
themselves, with all legal certainty, of the benefits offered by the
internal market, this Regulation should enable spouses to know in
advance which law will apply to their matrimonial property regime.
Harmonised conflict-of-law rules should therefore be introduced in
order to avoid contradictory results.’

In addition, and in strict relation with the idea of mutual trust,
Member States which have taken part in the enhanced cooperation
have been inspired by a fawor for the circulation of judgments which
enforce patrimonial regimes arising from marriages or registered
partnerships. In this regard, it is significant that the Regulations
contain a rule, namely Art 9, which has been enacted with the precise



purpose of avoiding the circulation of decisions denying the
recognition of patrimonial regimes arising from marriages or
registered partnership. Indeed, according to this rule, if a court of the
Member State that has jurisdiction pursuant to the Regulations ‘holds
that, under its private international law, the marriage in question is not
recognised for the purposes of matrimonial property regime
proceedings, it may decline jurisdiction.” This provision clearly
expresses the idea that is better to decline jurisdiction than to have a
judgment against the recognition of patrimonial relationships between
spouses or members of a registered partnership. On the other hand,
the provision of a forum necessitatis (Art 11), to be activated in presence
of strict requirements in the cases where there is no other available
forum, reinforces the idea that Member States wanted, as much as
possible, to ensure that spouses and members of registered
partnerships are offered adequate protection in patrimonial matters
within the EU framework.

As we said, however, mutual trust and the favor for the circulation of
judgments shall find some limits, strictly anchored to the respect of
national identities of Member States. Thus, it is not surprising that the
Regulations give relevance to domestic imperative norms as a limit to
the application of foreign law and to the recognition of foreign
decisions. In this regard, Art 31 (titled ‘Public policy (ordre public))
provides that ‘[tjhe application of a provision of the law of any State
specified by this Regulation may be refused only if such application is
manifestly incompatible with the public policy (ordre public) of the
forum,” while Art 30 (titled ‘Overriding mandatory provisions’) states
that ‘1. Nothing in this Regulation shall restrict the application of the
overriding mandatory provisions of the law of the forum. The
reference respectively applies to those fundamental principles and
rules which are considered so important as to require their application
without exception also to transnational cases. The two provisions find
some clarification in Recitals 53 and 54, which clarify that both public
policy and mandatory rules shall be applied in ‘exceptional
circumstances’ and on the basis of ‘considerations of public interest.”

! In this regard, while it is today acknowledged that public policy is a generalklausel
composed by the fundamental principles of a State which are considered so essential
as to require application in all cases (including those with a foreign element) where



Hence, considerations of public interest (expressed either by general
principles — public policy — or by more specific rules — overriding
mandatory rules) allow the application of imperative norms of the
forum to a case concerning the transnational regulation of patrimonial
regimes between couples and could lead to the non-application of
foreign law and to the non-recognition of foreign judgments (in
accordance with Art 37). This is an essential safeguard which, again,
mediates between the needs to allow the international circulation of
values and that of safeguarding national identities. In this regard, and
from the important perspective of the enhancement of human rights
through private international law, it is finally worth highlighting that
Art 38 of the Regulations, titled ‘Fundamental Rights,” provides that
‘[a]rticle 37 of this Regulation shall be applied by the courts and other
competent authorities of the Member States in observance of the
fundamental rights and principles recognised in the Charter, in

the concrete application of foreign law generates a result which is incompatible with
such principles, overriding mandatory rules (‘lois de police’ or ‘norme di applicazione
necessaria’) are those domestic rules which claim to be applied in any case and
regardless of the functioning of private international law rules. However, while this
distinction seems to assume that there is a significant substantive distinction to be
drawn between public policy and mandatory rules (the former being an expression of
fundamental principles and the latter being an expression of States’ organizational
needs) it is here submitted that such a substantive difference does not exist and that
the only difference between public policy and mandatory rules stays in the normative
technique used to express them (general principles and specific rules, respectively). In
this respect, Art 30 and Recital 54 specify that the application of overriding
mandatory rules can be justified by considerations ‘such as the protection of a
Member State’s political, social or economic organisation’ (emphasis added). Does
this mean that overriding mandatory rules only exist in the fields of political, social
and economic organization? In our opinion this approach would be misplaced.
Overriding mandatory rules are specific rules which express more general principles
which are considered fundamental for the legal foundation of a country in a certain
historical period. As paragraph 2 of Art 30 (in its first sentence) clarifies, ‘[o]verriding
mandatory provisions are provisions the respect for which is regarded as crucial by a
Member State for safeguarding its public interests.” This means that the reference to
the aspects of political, social or economic organisation, preceded by the words ‘such
as’ is only aimed at providing interpreters with an example of the mandatory rules
justifying an exception to the normal functioning of the private international law
mechanism.



particular in Art 21 thereof on the principle of non-discrimination.” This
is a significant provision from two perspectives. First of all, it
clarifies — even if it was pleonastic — that the EU Charter of
Fundamental Rights constitutes an example of EU public policy, eg the
general principles which represent the real core of the legal system of
the EU and that shall be applied by domestic judges jointly with the
international public policy of their countries. Secondly, the provision
officially recognizes the relevance of human rights within the context of
private international law, and, from this angle, this can both mean that a
foreign decision violating fundamental human rights (protected by
domestic and EU law) shall not be recognized and that the respect for
human rights may dictate the recognition of a certain decision in a
specific case. Before concluding this brief introduction, let me note that
this Commentary will be one of the few complete operas dealing with
the Regulations 1103 and 1104 of 2016 and, considering that it will be
freely accessible (also thanks to the precious support of the Edizioni
Scientifiche Italiane) it will certainly become a benchmark for all the
scholars studying the subject.



Article 1
Scope

Francesco Giacomo Viterbo

Regulation (EU) 2016/1103

1. This Regulation shall apply to
matrimonial property regimes. It shall
not apply to revenue, customs or
administrative mattets.

2. The following shall be excluded from
the scope of this Regulation:

(a) the legal capacity of spouses;
(b) the validity — or

recognition of a marriage;

existence,

(c) maintenance obligations;

(d) the succession to the estate of a
deceased spouse;

(e) social security;

(f) the entitlement to transfer or
adjustment between spouses, in
the case of divorce, legal

separation or marriage annulment,

of rights to retirement or disability

pension accrued during marriage

and which have not generated

pension income during the
marriage;

(2) the nature of rights i rem relating
to a property; and

(h) any recording in a register of
rights in immoveable or moveable
property,

requirements for such recording,

including the legal
and the effects of recording or
failing to record such rights in a
register.

Regulation (FEU) 2016/1104

1. This Regulation shall apply to
matters of the property consequences
of registered partnerships. It shall not
apply to
administrative matters.

revenue, customs or

2. The following shall be excluded from
the scope of this Regulation:

(a) the legal capacity of partners;

(b) the
recognition of a
partnership;

(c) maintenance obligations;

existence,  validity  or

registered

(d) the succession to the estate of a
deceased partner;

(e) social security;

(f) the entitlement to transfer or
adjustment between partners, in

of dissolution or

of the registered

partnership, of

retirement or disability pension

the case
annulment
rights  to

accrued during the registered
partnership and which have not
generated pension income during
the registered partnership;

() the nature of rights in rem relating
to a property; and

(h) any recording in a register of
rights in immoveable or moveable
property,
requirements for such recording,

including the legal
and the effects of recording or
failing to record such rights in a
register.



Summary: I. Introduction. — I1. Ratione Personae Scope of Application: Certainties and
Uncertainties Concerning the (Undefined) Notion of ‘Marriage’ and the Definition of
‘Registered Partnership’. — III. Material Scope of Application: Positive and Negative
Delimitation Criteria. — 1. Positive Delimitation of Regulation 1103: a) All Civil-law
Aspects of Matrimonial Property Regimes. — 2. Positive Delimitation of Regulation
1104: b) All Civil-law Aspects of the Property Consequences of
Registered Partnerships. — 3. Negative Delimitation of the Twin Regulations:
Exclusions. A) Legal Capacity of the Spouses or Partners and Other Preliminary
Issues — 4. B) Maintenance Obligations Governed by Regulation 2009/4 — 5. C)
Issues Regarding the Succession to the Estate of a Deceased Spouse or Partner,
Covered by Regulation 2012/650 — 6. D) Other Exclusions.

I. Introduction

The slow and unstoppable advance of the codification process of
European private international law (‘creeping codification’)! has led to
the adoption of the Matrimonial Property Regulation? and the
Regulation on Property Consequences of a Registered Partnership.’
Both Regulations (hereinafter: the Twin Regulations) apply to couples
with cross-border implications.* No reference is made as to when the
matrimonial property regime or the property consequences of a
registered partnership give rise to those implications. This will be the

1 On the topic: M. Czepelak, ‘Would We Like to Have a European Code of Private
International Law?’ Ewropean Review of Private Law, 18, 705, 705-728 (2010). 2
Council Regulation (EU) 2016/1103 of 24 June 2016 implementing
enhanced cooperation in the area of jurisdiction, applicable law and the
recognition and enforcement of decisions in matters of matrimonial property
regimes [2016] OJ L 183/1.

> Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced
cooperation in the area of jurisdiction, applicable law and the recognition and
enforcement of decisions in matters of the property consequences of registered
partnerships [2016] OJ L 183/30.

+ AR. Benot, 'Article 1 Scope’, in 1. Viarengo and P. Franzina eds, The EU
Regulations  on  the  Property  Regimes  of  International — Couples. A Commentary
(Cheltenham: Edward Elgar, 2020), 20-21. The Author specifies that “The cross-
border nature of the property consequences of a marriage or a registered partnership
arises when two or more national legal systems are involved and there is doubt as to
which should apply.” Furthermore, the Twin Regulations are ‘measures concerning
family law with cross-border implications’ under Art 81(3) TFEU.



case when one of the following circumstances is present: the
different nationality of the spouses, different habitual residences,
residence in a different country from that of their nationality, or
possession of assets in different EU States.’” The technique
chosen by the European legislator over the last fifteen years in the
field of family law has been the adoption of a plurality of regulations
on well-defined and limited issues, rather than a single source
applicable to the whole field.

The Twin Regulations follow the Rome II1 Regulation’ regarding the
law applicable to divorce and legal separation, Regulation (EC) no
4/2009" regarding maintenance obligations and Regulation (EC) no
2201/2003, regarding jurisdiction and recognition of decisions in
matters of annulment, separation or divorce and of parental

5> Discussing partnerships with cross-border implications means referring to those
couples who, while sharing a common nationality, have assets or reside in different
States: L. Ruggeri, I Regolamenti europei sui regimi patrimoniali e il loro impatto sui
profili personali e patrimoniali delle coppie cross-border’, in S. Landini ed,
EU Regnlations 650/2012, 1103 and 1104/2016: cross-border families, international
successions, mediation issues and new financial assets (Naples: Edizioni Scientifiche Italiane,
2020). The Regulation (EU) 2016/1104 should also apply to couples who have
formed their registered partnership in a State other than that of their nationality or
residence: on point see ‘Explanatory Handbook on Council Regulation (EU)
2014/1104 of 24 June 2016 implementing enhanced cooperation in the area of
jurisdiction, applicable law and the recognition and enforcement of decisions in
matters of the property consequences of registered partnerships’, by the Council of
the Notatiats of the Eutopean Union, available at the following address: http://
www.ejtn.eu/Documents/Handbook-Registered%020Partnerships-EN.pdf (last
visited on 5 July 2021).

¢ Council Regulation (EU) 1259/2010 of 20 December 2010 implementing enhanced
cooperation in the area of the law applicable to divorce and legal separation [2010]
OJ L 343/10.

7 Council Regulation (EC) 4/2009 of 18 December 2008 on jurisdiction, applicable
law, recognition and enforcement of decisions and cooperation in matters relating to
maintenance obligations [2009] O] L 7/1.

10



responsibility® This overview is completed by the Succession
Regulation” and the Regulation (EU) 2019/1111."

In this context, the first Articles of the Twin Regulations are essential,
in which, in line with a constant and proven technique in European
legislation, the scope of both regulations is largely defined. In
particular, Art 1 aims to establish a delimitation ratione personae and
ratione materiae.

In this regard, there are many uncertainties of interpretation on the
boundaries which, in practice, separate the scope of Regulation 1103
from that of Regulation 1104, and the scope of application of the
Twin Regulations from that of other main European sources of
succession and family law and from the increasingly residual scope of
effectiveness of the conflict of laws rules laid down within the laws of
the individual Member States.

Finally, it should be noted that the scope of application of the Twin
Regulations is also defined on a temporal and territorial basis.

At present, they are binding in their entirety and directly applicable
only in the Member States which participate in the enhanced
cooperation defined by virtue of Decision (EU) 2016/954,'" eg
Belgium, Bulgaria, Cyprus, Czechia, Germany, Greece, Spain, France,
Croatia, Italy, Luxembourg, Malta, Netherlands, Austria, Portugal,
Slovenia, Finland and Sweden (hereinafter: the participating Member
States).

As regards the delimitation ratione temporis, with a few exceptions, the
rules provided for in the Twin Regulations apply to ‘legal proceedings

¥ Council Regulation (EC) 2201/2003 of 27 November 2003 concerning jurisdiction
and the recognition and enforcement of judgments in matrimonial matters and the
matters of parental responsibility, repealing Regulation (EC) 1347/2000 [2003] O] L
338/1.

’ Buropean Parliament and Council Regulation (EU) 2012/650 of 4 July 2012 on
jurisdiction, applicable law, recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of succession and on the
creation of a European Certificate of Succession [2012] OJ L 201/107.

" Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the
recognition and enforcement of decisions in matrimonial matters and the matters of
patental responsibility, and on international child abduction [2019] O] L 178/1.

" Council Decision (EU) 2016/954 of 25 June 2019 on jurisdiction, the recognition
and enforcement of decisions in matrimonial matters and the matters of parental
responsibility, and on international child abduction [2016] O] L 178/1.

11



instituted, to authentic instruments formally drawn up or registered
and to court settlements approved or concluded on or after 29 January
2019 (Art 69). Specifically, those settlements approved or concluded
by a court having jurisdiction on the basis of the rules contained in the
Regulations, for legal proceedings pending before 29 January 2019, are
recognizable and enforceable as provided for in the Regulations. In
accordance with Art 69(3), the provisions of Chapter III on
‘Applicable law’ are applicable, in the case of Regulation 1103, ‘only to
spouses who marry or who specify the law applicable to the
matrimonial property regime after 29 January 2019’; in the case of
Regulation 1104, ‘only to partners who register their partnership or
who specify the law applicable to the property consequences of their
registered partnership after 29 January 2019.

II. Ratione Personae Scope of Application: Certainties and
Uncertainties Concerning the (Undefined) Notion of ‘Marriage’
and the Definition of ‘Registered Partnership’

The expression ‘matrimonial property regime’ in Art 1(1) of
Regulation 1103 and the expression ‘property effects of a registered
partnership’ in Art 1(1) of Regulation 1104 summarise the positive
delimitation of the Regulations’ scope of application.

The starting point must be a comparison of the scope of Regulation
1103 with that of Regulation 1104, in order to identify which ‘couples’
the regulations in question address. To this end, account must be taken
of the distinction between the notion of ‘marriage, which is not
defined in Art 3 of Regulation 1103, and the definition of ‘registered
partnership,” as determined by Art 3(1)(a) of Regulation 1104.

The definition of ‘marriage] in accordance with Recital 17 of
Regulation 1103, is to be found in the national law of the Member
States. It follows that Regulation 1103 also applies to same-sex
marriages in the participating Member States whose legislation
recognises and gives effect to these marriage relationships."

12 Regulation 1103 does not even define the concept of spouse, so that the
identification of persons who may marry remains a matter for the Member States,
which, by virtue of their respective social and cultural traditions, sometimes have
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On the other hand, in the context of the sources of private
international law of the Union, Regulation 1104 first adopted a
" to be understood — on the basis
of Art 3(1)(a) — as ‘the regime governing the shared life of two people
which is provided for in law, the registration of which is mandatory
under that law and which fulfills the legal formalities required by that
law for its creation.’* Furthermore, Recital 17 makes it clear that this
concept is ‘defined solely for the purpose’ of Regulation 1104, that
‘the actual substance of the concept should remain defined in the
national laws of the Member States,” and that this Regulation does not
require any Member State to introduce the institution of registered
partnership if its domestic law does not provide for it. Indeed, there
can be no doubt that the European legislator’s choice to provide a
definition of ‘registered partnership’ can apply well beyond the
confines of the Regulation and contribute to the process of
harmonising the laws of the Member States not only in private
international law, but also in substantive European private law in

definition of ‘registered partnership,

matters of families and succession.

However, there are uncertainties of interpretation with regards to the
boundary between the scope of Regulation 1103 and that of
Regulation 1104.

The interpretation of the Twin Regulations, in fact, can lead to
problems in countries that admit and recognize family relationships
between persons of the same sex only through marriage (Finland or

very different approaches: P. Bruno, [ regolamenti enropei sui regimi patrimoniali dei coningi
e delle unioni registrate. Commento ai Regolamenti (UE) 24 giugno 2016, nn. 1103 ¢ 1104
applicabili dal 29 gennaio 2019 (Milan: Giuffre Francis Lefebvre, 2019), 14.

13 A. Dutta, ‘Beyond husband and wife — New couple regimes and the European
Property Regulations’, in A. Bonomi and G.P. Romano eds, Yearbook of Private
International Law Vol. XIX - 2017-2018 (Kéln: Verlag Dr. Otto Schmidt, 2018), 148;
C. Rudolf, ‘European Property Regimes Regulations - Choice of Law and the
Applicable Law in the Absence of Choice by the Parties’ LeXonomica, 11(2), 127,
133 (2019). A previous attempt to introduce a legal definition of ‘registered
partnership’ at the international level was made with the Munich Convention of 5
September 2007 Convention on the recognition of registered partnerships by the
International Commission on Civil Status. However, this Convention has never
entered into force.

4 The reference to registered partnerships with cross-border implications is implied:
on this point see A. Rodriguez Benot, ‘Los efectos patrimoniales de los matrimonios
y de las uniones registradas en la Unién Europea’ Cuadernos de Derecho
Transnacional, 11(1), 8, 15-16 (2019).
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Sweden), or only within a registered partnership (Croatia, Italy)."” In
the latter case, where the registered partnership has identical effects to
marriage, it could be argued that Regulation 1103 should apply instead
of Regulation 1104.' This seems, indeed, to pose a false problem
because the qualification of the relationship in terms of ‘marriage’ or
‘registered partnership’ according to the aforementioned Regulations
depends on the domestic law of the individual States, in which the two
institutions can usually neither confuse nor, at least formally, overlap
completely.

A different approach is necessary in the cases of downgrading of a
same-sex marriage celebrated in another Member State to a registered

18

partnership (eg in Italy'’) and of “imping status’™® whereby a couple (eg

15 Similarly ibid, 25.

16 D. Martiny, ‘Die Kommissionsvorschlige fiir das internationale
Ehegiiterrecht sowie  fir das internationale  Gliterrecht  eingetragener
Partnerschaften’ Praxis des Internationalen Privat- und 1V erfabrensrechts, 31(5), 437, 443
(2011); H. Mota, ‘Os efeitos patrimoniais do casamento e das unides de facto
registadas no Direito internacional Privado da Unido Europeia. Breve anilise dos
Regulamentos (UE) 2016/1103 e 2016/1104, de 24 de Junho’ Revista Electronica de
Direito, 2, 1, 14 (2017); A. Rodriguez Benot, n 14 above, 26.

7 1n Italy, Art 32-bis of Legge 218 of 31 May 1995 provides that ‘I/ matrimonio contratto
all’estero da cittadini italiani con persona dello stesso sesso produce gli effetti dell’nnione civile
regolata dalla legge italiana (tr. ‘Same-sex marriage contracted abroad by Italian citizens
shall produce the effects of a civil union governed by Italian law’). According to the
prevalent Italian doctrine, this rule provides for the so-called downgrade recognition, in
the sense that same-sex marriages contracted abroad between Italian citizens or
between individuals of which one is an Italian citizen must be reclassified, turning
into registered partnerships. It follows that, with regard to property effects,
Regulation 1104 will apply to them: I. Viarengo, ‘Effetti patrimoniali delle unioni
civili transfrontaliere: la nuova disciplina europea’ Rivista di diritto internazionale
privato e processuale, 54(1), 33, 38-39 (2018); P. Bruno, n 12 above, 30. In the sense
that Regulation 1103 should apply to the aforementioned marriages, see D.
Damascelli, ‘Le nuove famiglie nella dimensione internazionale’, in A. Albanese ed,
Le nuove famiglie (Pisa: Pacini Editore, 2019), 119. This approach is consistent with
the parallel unanimous orientation of excluding marriages between foreign citizens
from the downgrading method: on this point, see G. Biagioni, ‘Unioni same-sex e
diritto internazionale ptivato: il nuovo quadro normativo dopo il dlgs. n. 7/2017’
Rivista di diritto internazionale, 100(2), 496, 522 (2017).

18 For a more in-depth analysis of the topic, see R. Garetto, ‘Taxonomic variety of
registered partnerships in the European Union’, in M.J. Cazorla Gonzalez, M.
Giobbi, J. Kramberger Sketl, L. Ruggeri and S. Winkler eds, Property elations of cross
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of different sex) legally recognised in one State as a registered
partnership cannot be recognised in another State where they later
settle (eg because in that State the institution of registered partnership
is not allowed or is only allowed for same-sex couples). Although in all
these cases it prevails the principle that none of the twin Regulations
may requite any Member State to introduce the institution of
registered partnership or same-sex marriage if its domestic law does
not provide for them, the application of either Regulation cannot
depend on uncertain and unpredictable factors or criteria. In order to
solve these problems, it is advisable to ground the assessment on the
fundamental certainty that the marriage or registered partnership —
regardless of its same-sex or opposite-sex character — has been
legitimately formed under the law of a Member State. The legal status
thus acquired by the spouses or partners requires transnational
protection according to a principle recognised by European case law."”
In order to determine which of the Twin Regulations should apply it is
therefore reasonably necessary to refer at the time of the
establishment of the legal relationship, thus determining the
qualification of the relationship, regardless of whether this relationship
has different consequences in other Member States where the couple
subsequently decides to establish the centre of their interests. Such a
solution could be based on the rules of the Treaties (in particular, Arts
20-21 TFEU) and the Charter of Fundamental Rights of the European
Union (in particular, Arts 8, 21 and 45) which, if interpreted
axiologically, guarantee citizens the right to move with their personal
status and family situations legally acquired in the respective Member

State of origin® and require, therefore, that the Twin Regulations be

border conples in the Ewuropean Union (Naples: Edizioni Scientifiche Italiane, 2020),
86-87.

Y On this point see S. Winkler, ‘Il diritto di famiglia’, in G.A. Benacchio and
F. Casucci eds, Temi ¢ Istitnti di Diritto Privato  dell'Unione Eunropea (Turin:
Giappichelli, 2017), 312-313, which highlights the fundamental role of European case
law in the transnational protection of personal identity (even more so if they atre
European citizens), mentioning several Court of Justice judgments on the protection
of the right to a name in the context of cross-border families.

20 In this sense, L. Ruggeri, n 5 above, recalling 5 giugno 2018, Case C-673/16 Relu
Adrian Coman and Others v Inspectoratul General pentrn Imigrari and Ministerul Afacerilor
Interne, Judgment of 5 June 2018, para 38, available at https://eut-lex.curopa.cu/
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applied consistently with the principles of non-discrimination and
respect for private and family life,”' so that they can thus achieve their
effectiveness.”

It may also be the case that subsequent events in the relationship have
an impact on the application of one Regulation or the other. For
example, if a registered partnership is converted into marriage because
the law of 2 Member State allows it (eg, in the Netherlands); * or if,
during the marriage, one of the spouses undergoes the procedure for
sex change and the couple wishes to continue the relationship. In this
latter case, if under national law the marital relationship is to be
converted into a civil partnership (eg, in Italy), Regulation 1104 would
apply in the event of subsequent dissolution of the relationship. As a
matter of fact, the occurrence of a gender identity change of one of
the partners entails a change in the legal status of the couple which the
interpreter cannot disregard when applying the Regulations. !

These considerations help to distinguish the scope of Regulation 1103
from that of Regulation 1104, introducing elements of certainty but
also of uncertainty at a hermeneutical and application level.

legal-content/EN/TXT/?uri=CELEX%3A62016CJ0673 (last ~ visited on 5 July
2021). P. Petlingieri, ‘Individualismo e personalismo nella Carta europea’, in G.
Vettoti ed, Carta europea e diritti  dei  privati (Padua: CEDAM, 2002), 333,
333-338.

2 Similarly, M. Soto Mota, ‘El Regulamento (UE) 2016/1104 sobre régimen
patrimonial de las parejas registradas: algunas cuestiones controvertidas de su puesta
en funcionamiento en el sistema espafiol de Derecho internacional privado’ Revista
electronica de estudios internacionales, 1, 16-17 (2018).

2 Case C-189/08, Zuid-Chemie BV v  Philippo’s  Mineralenfabriek NV /SA,
Judgment of 16 July 2009, para 30, available at https://eut-lex.curopa.cu/legal-
content/ EN/TXT/?uri=CELEX%3A62008CJ0189 (last visited on 5 July 2021).
2 B. Reinhartz, ‘I Scope and Definitions: Articles 1-3’ in U. Bergquist, D.
Damascelli, R. Frimston, P. Lagarde, B. Reinhartz eds, EU Regulations on
Matrimonial and Patrimonial Property (Oxford: Oxford University Press, 2019),
397-405.

24 On issues related to the gender change of a spouse or partner in the context of
family relationships, see F.G. Viterbo, ‘Mutamento dell’identita sessuale e di genere e
ricadute nella sfera privata e familiare della persona’, in Id. and F. Dell’Anna Misurale
eds, Nuove sfide del diritto di famiglia. Il ruolo dell'interprete (Naples: Edizioni
Scientifiche Italiane, 2018), 23-73.
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The registered partnership is a summary concept of the rules
‘governing the shared life of two people’ laid down by law. It follows
that polygamic unions are certainly outside the scope of Regulation
1104.% Furthermore, the rules maintain a neutral tone in relation to
the same-sex or opposite-sex nature of the couple, so that this aspect
is left to the regulation of registered partnerships of the individual
States. This choice is justified by the fact that, if one questions the
nature and function of registered partnerships, an answer can be given
only within each individual legal system and with reference to a
specific historical period, since the way in which States have defined
and regulated registered partnerships, in order to recognise certain
forms of emotional relationships other than those based on marriage,
varies considerably.?

Another certain and extremely important element in the definition of
‘registered partnership’ is the mandatory registration under the law.
The nature and, furthermore, the legal regime of registration do not
seem, in fact, to affect the application of Regulation 1104 which, also
for these aspects, refers to the discipline of individual States. The
registration, in fact, as well as being ‘mandatory,” must fulfill ‘the legal
formalities required (...) for its creation.” This concept seems
fundamental to establish which ‘couples’ or ‘partnerships’ are
addressed by the Regulation and which must be excluded from its
scope of application.?” Certainly, those relationships based on a mere
cohabitation agreement without any particular formality or on a
communion of life relevant in terms of mere facts, not subject to any
mandatory registration, must be excluded.?® As an example, a reference

% P, Bruno, n 12 above, 24.

26 JM. Schetpe and A. Hayward eds, The Future of Registered Partnerships (Cambridge/
Amberes: Intersentia, 2017), VI. For a more in-depth analysis, in taxonomic and
comparative terms, of ‘legally recognized’ partnerships, see R. Garetto, n 18 above,
86-98.

%7 On the subject see V. Bonanno, ‘Patrimonial regimes and de facto cohabitation in
European and Italian law’ in J. Kramberger Sketl, L. Ruggeri and F.G. Viterbo eds,
Case studies and best practices analysis to enhance EU family and succession law. Working paper,
in Quaderni degli Annali della facolta ginridica dell’'Universita di Camerino 3 (Camerino:
Edizioni Scientifiche Italiane, 2019), 19-30, available at the following address:
www.curo-family.eu/documenti/news/e_book_afg.pdf (last visited on 5 July 2021).
2 As highlighted by C. Rudolf, n 13 above, 134 ‘A formal partnership agreement
without registration in a register is therefore not enough’; A. Dutta, ‘Das neue
internationale Giterrecht der Europdischen Union - ein Abriss der europiischen
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could be made to the de facto partnerships recognized in France by
Art 515-8 of the code civil (as ‘concubinagd)®” and, in Italy, the
relationships between ‘de facto cohabitants, as defined by Art 1, para
36, of Legge 76 of May 20, 2016 (Iegge Cirinna).”’ However, it is
precisely the peculiarities of the Italian law that reveal some first
important interpretative uncertainties regarding the ratione personae
scope of applicationof the Regulation.

In fact, in the legal regime of de facto cohabitation established by the
Cirinna Law, it would seem that the requirement of registration as
‘mandatory under the law’ is missing since, although the law provides
for the registration of the declaration of cohabitation in the same
municipality pursuant to Art 1(37), it is not a constitutive element of
that status, but merely evidence of cohabitation protected by law, and
therefore not mandatory.”
question is whether Art 3(1)(a) of Regulation 1104 must be interpreted
as meaning that, in order to qualify the regime governing the shared
life of two people (which is provided for a national law) as a ‘registered
partnership’ within the terms of the Regulation, registration must be

This approach raises a question. The

prescribed by national law as mandatory for the creation of the
partnership. To resolve this issue, it is necessary to interpret Art 3(1)(a)
by referring, on the one hand, to the objectives and to the system of
the Regulation and, on the other hand, to the general principles that
can be inferred from all national legislation.?’2 In some judgments,

Giterrechtsverordnungen’ Zeitschrift fiir das gesamte Familienrecht, 1973, 1976 (2016). 29
See Art 515-518 c.c. which provides that ‘Le concubinage est une union de fait, caractérisée
par une vie commune présentant un caractére de stabilité et de continuité, entre deux personnes, de
sexce différent ou de méme sexe, qui vivent en conple.”

30 This Article provides that si intendono per ‘conviventi di fatto’ due persone maggiorenni
unite stabilmente da legami affettivi di coppia e di reciproca assistenza morale e materiale, non
vincolate da rapporti di - parentela, affinita o adozione, da matrimonio o da wun’unione
cvile (tr. ““de facto cohabitants” means two persons over 18 years of age who are
permanently united by the bond of affection as a couple and mutual moral
and material assistance, not bound by kinship, affinity or adoption, marriage or civil
partnership’).

31 See P. Bruno, n 12 above, 31.

32 Case C-271/00, Gemeente Steenbergen v Luc Baten, Judgment of 14 November
2002, para 28, available at https://eut-lex.europa.ecu/legal-content/EN/TXT/?
uri=CELEX%3A62000CJ0271 (last visited on 5 July 2021); Case C-251/12, Christian
Van Buggenhout and Ilse Van de Mierop v Bangue Internationale a Luxembourg SA,
Judgement of 19 September 2013, para 26, available at https://eut-lex.europa.cu/
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however, the Court of Justice seems to assign a prominent role to the
literal interpretation. In Soba Sabyouni v. Raja Mamisch,” the Court ruled
on the interpretation of Art 1 of Regulation 2010/1259, stating that
divorces of a private nature, such as a divorce resulting from a
unilateral declaration by one of the spouses before a religious court,
do not fall within the scope of the Regulation. In the judgement’s
reasoning, decisive importance is given to the textual references in the
legal framework, to the intervention of a judicial authority’ and to the
existence of a ‘procedure’ A similar reasoning would lead to the
interpretation of Regulation 1104 as excluding from its scope of
application partnerships which can be formed independently of
registration. The wording of Arts 3(1)(a) and 3(1)(b) would be apt in
this sense; the latter, in particular, defines the ‘property consequences
of a registered partnership’ as ‘the consequence of the legal
relationship created by the registration of the partnership.>* Nevertheless, the
rationale of the Regulation seems to suggest that registration should
only be ‘in compliance with the legal formalities prescribed’ by the /x
registrii regardless of whether the registration is or is not mandatory in
order to create the ‘registered partnership.” It should be emphasised

legal-content/ EN/TXT/?uri=CELEX%3A62012CJ0251 (last visited on 5 July
2021); Case C-1/13, Cartier parfums — lunettes SAS and Axa Conporate Solutions
assurances SA v Ziegler France SA and  Others, Judgment of 27 February
2014, para 32 available at  https://ecut-lex.curopa.cu/legal-content/ EN/
ALL/?uri=CELEX%3A62013CJ0001 (last visited on 5 July 2021).

3 Case C-372/2016, Soba Sabyonni v Raja Mamisch, Judgment of 20 December 2017,
para 36, available at https://eut-lex.cutopa.cu/legal-content/EN/ALL/?Puri
=CELEX%3A62016CJ0372 (last visited on 5 July 2021). The case involves the
divorce of two Syrian spouses who have spent part of their married life in Germany.
It should be stressed that Regulation 2010/1259 does not provide a definition of
‘divorce,” nor does it refer to the law of the Member States with regard to this aspect.
The Court argues in its reasoning that ‘the inclusion of private divorces within the
scope of that regulation would require arrangements coming under the competence
of the EU legislature alone” On the ruling see S. Arnold and M. Schnetter,
‘Privatentscheidungen und die Renaissance der autonomen Kollisionsrechte Europas’
Zeitschrift fiir eurgpaisches Privatrecht, 646, 652-666 (2018); R. De Meo, ‘Il diritto
europeo e il divorzio privato islamico’ I/ Foro italiano, IV, 282, 282-287 (2018).

3* Added italics.

3 This point is more widely discussed by A. Rodriguez Benot, n 14 above, 25.
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that the reason justifying the relevance of registration — and its
essential role in the definition of ‘registered partnership’ and in the
Regulation — lies not only in the function of ‘formalising’ the legal
status of the partners,” but especially in the fact that the absence of
registration would prevent third parties from knowing the existence of
the partnership and, above all, the property consequences deriving
from it.”” If this is the case, de facto partnerships unions in which the
partners have agreed to settle the property consequences of their
shared life by signing an agreement that is brought to the attention of
third parties by means of registration could be considered included in
the notion of ‘registered partnership’ under Regulation 1104. This is,
for example, the case of de facto partnership in Italy, provided that the
partners have signed a ‘cohabitation agreement’ pursuant to Art 1(50)
to (52), Legge no 76 of 2016, for which there is an obligation to

register ‘for the purposes of opposition to third parties’ carried out by
the professional who drafted it or who has authenticated the
subscription.”

It is, therefore, the interpreter’s duty to assess in concrete terms and
within the framework of the values of the individual national
legislation the possible inclusion or exclusion of de facto partnerships
supported by an agreement regulating their property effects, on the
basis of an interpretation of the relevant rules which is not only literal
and functional, but also systematic and axiological, consistently with

9

the cultural evolution over time. Beyond the possible actual

scenarios, in the aforementioned doubtful cases, it is up to the national

% Similarly, M. Soto Mota, n 21 above, 8. The function of the registered
partnership (in this case, in Italy, the civil union) in terms of ‘ife relationship
“formalisation’ is recently highlighted by E. Quadri, ‘Matrimonio, unione civile,
convivenze’ Nuova ginrisprudenza civile commentata, 138, 138 (2020).

37 Indeed, during the activities of the ‘Working Party on Civil Law Matters’ of the
EU Council, in view of the proposals made by the Hungarian and Slovenian
delegations to include de facto unregistered partnerships in the scope of application
of the Regulation, the French delegation argued that such inclusion would cause legal
uncertainty since the absence of registration of the partnership would prevent third
parties from knowing its existence.

3 On this subject, see P. Bruno, n 12 above, 29.

3 Similarly, see P. Perlingieri, ‘Constitutional Norms and Civil Law Relations” The
Ttalian Law Journal., 1, 17, 17-49 (2015); 1d, ‘Legal principles and value’ ibid, 3, 125,
125-147 (2017).
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courts to request a preliminary ruling from the Court of Justice on the
correct interpretation of the Regulations.*

ITI. Material Scope of Application: Positive and Negative
Delimitation Criteria

The scope of Regulation 1103, on the one hand, includes ‘all civil-law
aspects of matrimonial property regimes’ as positively specified in the
same Regulation and, on the other hand, is essentially defined by a
number of questions, listed in Art 1, which are expressly excluded
from this perimeter.

The scope of Regulation 1104 is essentially defined, on the one hand,
by the ‘property consequences’ of registered partnerships as positively
specified in the same Regulation and, on the other hand, by the
‘consequences’ or issues expressly excluded, listed in Art 1. Therefore,
the material scope of the Twin Regulations is defined as follows:

(1) positively, by referring to ‘all civil-law aspects’ of matrimonial
property regimes or the property consequences of registered
partnerships, both the daily management of the matrimonial property
or partner’s property and its liquidation, in particular as a result of the
couple’s separation or the death of one of the spouses or partners
(Recital 18);

(2) in the negative, by reference to certain ‘explicitly excluded’ number
of questions (Recital 19), as specified in Art 1(1) and (2).
First, according to Art 1(1), the Twin Regulations do not apply to
‘tevenue, customs or administrative matters.” This exclusion is also to
be found in other regulations, eg in Art 1(1) of Regulation (EC) no
44/2001 and Regulation (EU) no 650/2012. Indeed, like the other
European instruments on private international law, the Twin
Regulations cover only civil-law matters, thus excluding public and

40 On the importance of constitutional and community judicial control in a spitit of
loyal cooperation, see P. Petlingieti, Leale collaborazione tra Corte costituzionale e Corti
europee. Per un unitario sistema ordinamentale (Naples: Edizioni Scientifiche Italiane,
2008), 18-21; Id., ‘Il nuovo ruolo delle Corti Supreme nell’ordine politico ed
istituzionale’, in V. Barsotti and V. Varano eds, I/ nuovo ruolo delle Corti
supreme nell'ordine politico e istituzionale. Dialogo di diritto comparato (Naples: Edizioni
Scientifiche Italiane, 2012), 145-150.
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criminal law. In this respect, the Court of Justice, in the context of the
application of the Brussels Convention, has clarified that the dispute
concerns civil matters as long as it does not involve a person who
‘must be regarded as a public authority which acted in the exercise of
public powers.*!

The civil-law aspects of the relationship between spouses or partners
that fall within the positive and negative delimitation of the Twin
Regulations will be better analysed in the following paragraphs.

1. Positive Delimitation of Regulation 1103: a) All Civil-law
Aspects of Matrimonial Property Regimes

Regulation 1103 defines its scope by using notions traditionally known
to most Member States’ legal systems and leaving intact the national
rules to which they refer. Art 1(1) provides that this Regulation applies
to matrimonial property regimes.”” This Article should be read in
conjunction with Art 3(1)(a), which defines the notion of ‘matrimonial
property regime’ as ‘a set of rules concerning the property
relationships between the spouses and in their relations with third
parties, as a result of marriage or its dissolution.” The same Regulation
1103 immediately clarifies that, for the purposes of the Union’s private
international law, the term ‘matrimonial property regime’ ‘should be
interpreted antonomously’” The resulting ‘Buropeanisation’ of this term

N Case C-29/76, LTU Lufttransportunternehmen GmbH & Co. KG v Eunrocontrol,
Judgment of 14 October 1976, aff. 29/76, Rec. 1976, 1541; Case C-172/91,

Judgment of 21 April 1993, VVolker Sonntag v Hans Waidmann, Elisabeth W aidmann and
Stefan Waidmann, Rec., 1093, 1-1963, pt 20.

42 This notion is well known to most EU Member States (regime patrimoniale, régime
matrinmonial, régimen econdmico matrimonial, ehelicher Giiterstand): see L. Ruggeri, 1. Kunda
and S. Winkler eds, Family Property and Succession in EU Member States: National Reports
on the Collected Data (Rijeka: University of Rijeka, Faculty of Law, 2019), available at
https:/ /www.euro-family.eu/documenti/news/psefs_e_book_compressed.pdf (last
visited on 5 July 2021).

# See Recital 18 of Regulation 1103. Added italics. For more details, see A.
Las Casas, Ta nozione autonoma di “regime patrimoniale tra coniugi” del
Regolamento UE 2016/1103 e i modelli nazionali’ Le nuove leggi civili commentate,
6, 1529-1555 (2019). ‘The rules in the Regulations call in principle for an
autonomous interpretation P. Franzina ‘Scope and definitions’, in 1. Viarengo
and P. Franzina eds, The EU Regulations on the Property Regimes of International Conples.
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implies that the material scope of the Regulation is defined not in
relation to the range of issues that each national legal system, by virtue
of its own internal laws, refers to the concept of ‘matrimonial property
regime, but rather by reference to a concept that is autonomously
defined by EU law, namely on the basis of the indications to be found
in the regulations themselves and in the case-law of the Court of
Justice of the European Union.

It can be seen that the concept of ‘matrimonial property regime’ is
very widely defined and its scope is not limited to questions
concerning property arrangements and management of assets. Thus,
for instance, spouses’ or partners’ contributions to family burdens
should be included in the property consequences of the marriage or
registered partnership for their entire duration. According to Recital
18, that notion ‘should encompass not only rules from which the
spouses may not derogate but also any optional rules to which the
spouses may agree in accordance with the applicable law, as well as any
default rules of the applicable law. I7 includes not only property arrangements
specifically and exclusively envisaged by certain national legal systems in the case of
marriage but also any property relationships, between the spouses and in their
relations with third parties, resulting directly from the matrimonial relationship, or
the dissolution thereof>**

A Commentary (Cheltenham: Edward Elgar, 2020), 16.

# Added italics. On the material scope of Regulation 1103 under Art 1, see P.
Franzina, n 43 above, 14-16; A.M. Pérez Vallejo, ‘Matrimonial Property regimes’ in
M.J. Cazorla Gonzélez, M. Giobbi, J. Kramberger Skerl, .. Ruggeri and S. Winkler
eds, Property relations of cross border couples in the European Union (Naples: Edizioni
Scientifiche Italiane, 2020), 15; A. Bonomi, ‘Champ d’application et définitions’ in A.
Bonomi and P. Wautelet eds, Le droit enropéen des relations patrimoniales de conple.
Commentaire des Réglements (UE) n. 2016/1103 et 2016/1104 (Brussels: Edition
Bruylant, 2021), 107-110. See also I. Batriere-Brousse, ‘Le patrimoine des couples
internationaux dans l'espace judiciaire européen: Les réglements européens du 24 juin
2016 sur les régimes matrimoniaux et les effets patrimoniaux des partenariats
enregistrés’ Journal du droit international, 2, 2017, 485-514; H. Péroz, ‘Les lois
applicables au régime primaire - Incidences du réglement (UE) 2016/1103 sur le droit
applicable au régime primaire en droit international privé francais’ Journal du droit
international, 813-829 (2017); N. Chikoc Barreda, ‘La protection du logement familial
pendant le mariage et lors de la crise conjugale a I'épreuve de la définition des régimes
matrimoniaux dans le réglement 2016/1103” Revne international de droit comparé, 883,
888-889 (2018).
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This is reflected in Art 27 (‘Scope of the applicable law’), which
defines the type of matters to which the law designated under the
Regulation applies, including znter alia: “a) the classification of property
of either or both spouses into different categories during and after
marriage; b) the transfer of property from one category to the other
one; ¢) the responsibility of one spouse for liabilities and debts of the
other spouse; d) the powers, rights and obligations of either or both
spouses with regard to property; e) the dissolution of the matrimonial
property regime and the partition, distribution or liquidation of the
property; f) the effects of the matrimonial property regime on a legal
relationship between a spouse and third parties; and g) the material
validity of a matrimonial property agreement.®

2. Positive Delimitation of Regulation 1104: b) All Civil-law
Aspects of the Property Consequences of Registered
Partnerships

In order to delimit its material scope, Regulation 1104 has specified
that the term ‘property consequences of a registered partnership’ is to
be understood, pursuant to Art 3(1)(b), as ‘the set of rules concerning
the property relationships of the partners, between themselves and in
their relations with third parties, as a result of the legal relationship
created by the registration of the partnership or its dissolution.”

Furthermore, according to Recital 18 and Art 1(1), the Regulation
applies only to the C‘civil-law aspects’ of the aforementioned
relationships, not to the fiscal, customs and administrative aspects.
Specifically, the following must be included in this area: (a) questions
relating to the daily management of the partners’ property during the
course of their partnership; (b) the partners’ property in respect of
third parties; (c) property issues connected with the dissolution of the
partnership, in particular the liquidation of the property regime
following separation or the death of a partner.* This is consistent with
the provisions of Art 27 and Recital 51, whereby the law applicable to
the registered partnership — designated on the basis of the criteria
established by the Regulation — must govern the property

* Por more details see commentary to Art 27.
* On the subject, see P. Bruno, n 12 above, 50.
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consequences of the entire partnership, ‘from the classification of
property of one or both partners into different categories during the

registered partnership and after its dissolution to the liquidation of the
247

property.

On this basis, the Regulation proceed to further restrict its scope of
application, delimiting it with respect to the rules of private
international law on family and succession matters, contained in other
sources of the European Union and in the internal systems of the

individual States.

3. Negative Delimitation of the Twin Regulations: Exclusions.
A) Legal Capacity of the Spouses or Partners and Other
Preliminary Issues

The civil-law aspects listed in Art 1(2) of the Twin Regulations must
be excluded from their scope of application and will be the subject of
a brief analysis below.

The negative delimitation of the sources’ scope is a common
legislative technique in EU law. The Court of Justice has consistently
held that the exclusions constitute exceptions that, as such, ‘must be
strictly interpreted.*®

Some of them are justified in the light of the European Union’s lack of
competence with regard to notions and rules of substantive family law.
These exclusions are, in the first place:

a) the legal capacity of spouses or partners;

b) the existence, validity or recognition of a marriage or a registered
partnership.

47 This is provided for in Recital 51 which, regarding the property consequences of
the partners in respect to third parties, clarifies that ‘the law applicable to property
consequences of registered partnerships may be invoked by a partner against a third
party to govern such effects only when the legal relations between the partner and
the third party arose at a time where the third party knew or should have known of
that law.”

# Case C-361/18, Judgment of 6 June 2019, Agres Weil v Géza Gulicsi, available
at  https://eut-lex.europa.cu/legal-content/en/TXT/?uri=CELEX:62018  CJ0361
(last visited on 5 July 2021), in which the Court ruled on the interpretation of Art
1(2)(a) of Regulation 2001/44.
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It can be inferred from the text of Art 1(2) that issues relating to the
lack of capacity of the spouses or partners, which typically affect the
validity of the marriage or registered partnership, do not fall within the
scope of the Regulations.”” In line with these exclusions, Regulation
1103 states that the notion of ‘marriage’ ‘is defined by the national law
of the Member States™ and Regulation 1104 states that the ‘actual
substance’ of the concept of ‘registered partnership’ should remain
defined in the national laws of the Member States, and nothing should
oblige a Member State whose law does not have the institution of
registered partnership to provide for it in its national law. '

These are essentially preliminary questions relating to the valid and
effective formation of the marriage or registered partnership, which
normally fall within the scope of the private international law of the
Member States (Recital 21).”* Nonetheless, the boundaries between
different scopes of application may sometimes mislead the interpreter.
A dilemma could arise, for example, with regard to the capacity to
inherit, for which the /Jex successionis is applied on the basis of Art
23(2)(c) of Regulation 2012/650.” In addition, the Twin Regulations
themselves specify that their scope of application includes the ‘specific
powers and rights’ of either or both spouses/partners ‘with regard to
property, either as between themselves or as regards third parties’
(Recital 20), and that therefore these issues — for example, relating to
the right or authority to dispose of the family home — do not concern
the legal capacity of the spouses/partners’

Notwithstanding their silence on this point, it is clear that the Twin
Regulations do not apply to measures for the protection of persons
wholly or partly lacking legal capacity, in particular the rules on their
representation.” Thus, the power of one of the spouses to represent

4 P. Bruno, n 12 above, 55.

50 See Recital 17.

51 See Recital 17.

52 C. Rudolf, n 13 above, 135.

55 On the subject see, below, Chapter IIL.

3 A. Rodriguez Benot, n 14 above, 17.

5 In this regard, the Hague Convention of 13 January 2000 on the International
Protection of Adults may be applied in a number of contracting Member States:
Austria, Germany, Cyprus, Estonia, Finland, France, Latvia, Portugal, Czech
Republic.
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the other is excluded from the scope of Regulation 1103 when it
constitutes a remedy to protect the spouse who is unable to express
his or her will (as, for example, provided for in Art 219 of the French
Civil Code). The situation is different, however, when a spouse’s
inability to express his or her will is not due to his or her incapacity
but to other causes, such as his or her absence.”

Moreover, issues relating to the capacity to enter into a marriage or a
registered partnership should not be confused with issues relating to
the limit of public policy in the application of a provision of any
national law pursuant to Art 31 of the Regulations. Consider the case
in which a marriage or a registered partnership has been lawfully
formed between an adult and a child, according to the law of a foreign
country in which a marriage or a registered partnership is allowed
from a very low age. Let us assume that the couple establish their
habitual residence in a Member State where an essential element of the
partnership (the age of a partner) is found to be contrary to public
policy. In such a case, the issue under scrutiny is not the person’s
capacity to marry or form a registered partnership, but the
compatibility of the effects of the marriage or registered partnership
with the limit of public policy in the recipient legal system.”” This issue
would fall within the scope of the Twin Regulations.

4. B) Maintenance Obligations Governed by Regulation 2009/4
Also excluded from the scope of application of the Twin Regulations

pursuant to Art 1(2) are:
‘c) maintenance obligations.’

% On this point, see B. Ancel, in S. Carneloup, V. Egéa, E Gallant, F. Jault-
Sescke eds, Ie droit enrgpéen des régimes patrimonianx des conples: commentaire des
reglements 2016/1103 et 2016/1104  (Paris:  Société  de  législation
comparée — TransEuropeExperts, 2018), 23.

57 The example is borrowed from P. Bruno, n 12 above, 56-57. On the technique to
identify the principles of ‘public policy’ that are highlighted in the specific case under
analysis, see G. Perlingieri, in Id. and G. Zarra, Ordine pubblico interno e internazionale tra
caso concreto e sistema ordinamentale (Naples: Edizioni Scientifiche Italiane, 2019), 83. See
also S. Deplano, ‘Applicable law to succession and European public policy’, in J.
Kramberger Sketl, L. Ruggeri and F.G. Viterbo eds, n 27 above, 47-54.
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In this regard, Recital 22, in its most accredited version, states that
‘maintenance obligations between spouses are governed by Council
Regulation (EC) no 4/2009.® Art 15 of this Regulation refers in turn
to the Hague Protocol of 23 November 2007 (‘the 2007 Hague
Protocol’) for the determination of the law applicable to maintenance
obligations. Regulation 2009/4 defines its matetial scope in very broad
terms, covering all ‘maintenance obligations arising from a family
relationship, parentage, marriage or affinity’ pursuant to Art 1(1) —
irrespective of the nomen juris they assume in the legal system of the
individual Member States — without, however, providing a definition.
The latter is also not found in the 2007 Hague Protocol. If we allow a
different interpretation according to the notions adopted by the laws
of the individual Member States, the uniform application of the rules
laid down in the Regulation would be jeopardised and, together with
them, the equal treatment between maintenance creditors. It follows
that the notion of ‘maintenance obligations’ should be reconstructed
autonomously, having regard to the context and the specific purpose
of the Regulation at issue. According to the case-law established by the
Court of Justice” relating to Art 5(2) of the 1968 Brussels Convention

58 Such are the Italian, French, Spanish and German versions. The English and Dutch
versions refer to the fact that Regulation 2009/4 applies to maintenance obligations
between spouses. This seems to be a mistake, as there should be no doubt as to the
application of this Regulation also to maintenance obligations between partners in a
registered partnership: B. Reinhartz, n 23 above.

% Case C-120/79, Lonise de Cavel v Jacgues de Cavel, Judgment of 6 March 1980,
available  at  https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=CELEX%
3A61979CJ0120 (last visited on 5 July 2021); Case C-220/95, Antonins van den
Boogaard v Panla Lanmen, Judgment of 27 February 1997, available at https://eut-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61995CJ0220 (last visited
on 5 July 2021). On the latter case, see P. Vlas, “The EEC Convention on jurisdiction
and judgments. Article 1: Definition of rights in property arising out of a matrimonial
relationship’ Netherlands International Law Review, 46(1), 87, 89-91 (1999); M. Weller,
“Zur Abgrenzung von chelichem Giiterrecht und Unterhaltsrecht im EuGVU’ Praxis
des internationalen Privat- und Verfabrensrechts, 14, 14-20 (1999); J.J. Forner Delaygua,
TJurisprudencia espafiola y comunitaria de Derecho Internacional Privado’ Revista
espariola de  Derecho  Infernacional, 66(1), 239, 239-299 (2014). In line with the
aforementioned orientation, national case law has also emerged: in Italy, see Corte di
Cassazione- Sezioni unite 24 July 2003 no 11526, Rivista di diritto internazionale privato e
processuale, 678 (2004).
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at first, and then to the Brussels I Regulation, there are two factors
which contribute to qualifying a given obligation as maintenance: a)
the aim of the creditor spouse to provide for himself or herself; and,
b) the assessment of the amount of the provision awarded on the basis
of the needs and resources of each of the spouses’

That said, a question of interpretation may arise regarding the
distinction and delimitation between the notion of ‘maintenance
obligations’ and that of ‘property consequences’ of a marriage or a
registered partnership. In particular, the question arises as to which of
the two scopes of application - between Regulation 2009/4 and the
Twin Regulations — should cover cases relating to the recognition of
the right to maintenance after divorce or the dissolution of the
registered partnership, as well as the determination of its amount.”'
The problem is all the more sensitive in those Member States where
the court having jurisdiction in the matter possesses a wide
discretionary power to adopt measures of economic nature, being able
to provide for the payment of periodic or lump sums and the transfer
of ownership of property from one of the two former spouses or
partners to the other. In such cases, the same judicial measure may
concern the matrimonial property regime or the property
consequences of the registered partnership and maintenance
obligations resulting from the dissolution of the marriage or
partnership. That is the context in which the case of Ian den Boggaard v.
Paula Lanmen is placed, from which it follows that - according to the
orientation of the Court of Justice - the interpreter is required to
distinguish between aspects of the dispute or decision relating to the
matrimonial property regime and those relating to maintenance
obligations, assessing, in each specific case, the specific purpose of the
thema decidendum or the judgment rendered.®* In particular, the Court
states that if that assessment ‘shows that a provision awarded is

60 Similatly, case C-220/95, n 59 above, para 22.

1 On the issue see, amplius, F.G. Viterbo ‘Claim for maintenance after divorce: legal
uncertainty regarding the determination of the applicable law’, in J. Kramberger Sketl,
L. Ruggeri and F.G. Viterbo eds, n 27 above, 171-184.

62 Case C-220/95, n 59 above, para 21. In this case, a Dutch court had to rule on an
opposition to an order of exequatur regarding a divorce issued by an English court,
according to which, one of the former spouses was required to pay the other a sum
of money in lieu of the obligation to pay a periodic maintenance cheque.
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designed to enable one spouse to provide for himself or herself or if
the needs and resources of each of the spouses are taken into
consideration in the determination of its amount, the decision will be
concerned with maintenance. On the other hand, where the provision
awarded is solely concerned with dividing property between the
spouses, the decision will be concerned with rights in property arising
out of a matrimonial relationship’®

Such ‘guidelines’ provided by the Court of Justice may be easily
implemented in Member States where the spousal maintenance has an
exclusively or predominantly welfare function (eg Germany). In
addition, in the domestic case law of Member States, until the entry
into force of the Twin Regulations, transnational issues relating to
spousal maintenance were almost entirely brought within the scope of
application of Regulation 2009/4. This approach, however, should be
corrected in those Member States (eg Italy, France) where the
maintenance following the divorce or the dissolution of the marriage
or registered partnership may in practice have the main function of
balancing the disparity in the economic and financial situation of the
former spouses or partners at the time of the dissolution and
compensating for the previous sacrifice of the professional and
income expectations of one of the parties as a result of the assumption
of an endo familiar supporting role.” These assumptions, due to their
close connection with the property consequences of the partnership
or with the property regime chosen by the couple, should more
appropriately fall within the scope of the Twin Regulations®

5. C) Issues Regarding the Succession to the Estate of a
Deceased Spouse or Partner, Covered by Regulation 2012/650

It is also excluded from the scope of application of the Twin
Regulations pursuant to Art 1(2):

65 Case C-220/95, n 59 above, para 22. Added italics.

64 In Italy, on the balancing and compensatory function of the spousal maintenance,
see Corte di Cassazione-Sezioni unite 11 July 2018 no 18287, Ginrisprudenza italiana,
1843 (2018), commented by C. Rimini.

5 F.G. Viterbo, ‘Claim for maintenance after divorce: legal uncertainty regarding the
determination of the applicable law’, in J. Kramberger Skerl, .. Ruggeri and F.G.
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d) the succession to the estate of a deceased spouse or partner.

In this regard, Recital 22 specifies that matters relating to succession
to the estate of a deceased spouse or partner are governed by
Regulation 2012/650. Specifically, the scope of application of this
Regulation extends to ‘all civil-law aspects of succession to the estate
of a deceased person, namely all forms of transfer of assets, rights and
obligations by reason of death, whether by way of a voluntary transfer
under a disposition of property upon death or a transfer through
intestate succession, pursuant to Art 3(1)(a) and Recital 9. The
Succession Regulation does not limit its influence only to the assets of
the estate located in the territory of the Member States bound by the
Succession Regulation. On the contrary, it is intended to cover the
entire estate, whether the assets are located in the territory of a
Member State or in that of a third country. Furthermore, the
Succession Regulation also has a broad vocation in that the conflict
rules it establishes are drafted to allow the application of both the law
of 2 Member State and the law of a third country.”” Finally, according
to the provisions of Art 23(1)(b), the law designated through the
application of the Regulation determines the succession rights of the
surviving partner.®

The possible intersection of the two distinct application fields of the
Succession Regulation and the Twin Regulations depends on the fact
that, in most national legal systems, the spouse or partner status in a
marriage or registered partnership affects the ownership regime of the

Viterbo eds, n 27 above, 171-183; C. Rimini, ‘Assegno divorzile e regime patrimoniale
della famiglia: la ridistribuzione della ricchezza fra coniugi e le fragilita del sistema
italiano’ Rivista di diritto civile, 66(2), 422, 422-441 (2020).

% On the subject see, I. Kunda, S. Winkler and T. Pertot, Jutisdiction and applicable
law in succession matters’ in M.J. Cazorla Gonzalez, M. Giobbi, J. Kramberger Sketl,
L. Ruggeri and S. Winkler eds, Property relations of cross border couples in the European
Union (Naples: Edizioni Scientifiche Italiane, 2020), 99-131.

67 P. Wautelet, ‘La succession du conjoint ou du partenaire décéde’, in A.
Bonomi and P. Wautelet, n 44 above, 138-139.

% On the risks of discrimination of registered partnerships compared to married
couples, on this topic, see F. Pascucci ‘Intersectional discriminatio and sutvivors’
pension’, in J. Kramberger Sketl, L. Ruggeri and F.G. Viterbo eds, n 27 above,
129-143.
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property. It follows that, in the event of death, the
reconstruction of the inheritance of the spouse or partner
must be carried out taking into account the effects of the
dissolution ~ of  the marriage or registered partnership.”
Indeed, the problem of delimiting the scope of application of the Twin
Regulations from that of Regulation 2012/650 could arise in those
Member States (eg Germany)™ where the internal legislation provides
for a different legal succession share of the surviving spouse or
partner, resulting from the application of the rules on the property
consequences of the marriage or registered partnership. In short, this
begs the question as to which regulation should apply when the share
allocated to the surviving spouse or partner is based, in part, on the
inheritance law and, in the remaining part, on the property
consequences of the marriage or registered partnership and its
dissolution.

This issue was settled, even before the adoption of the Twin
Regulations, by the Court of Justice in the Mahnkopf case.”” In this
judgment — albeit with regard to the status of a surviving spouse — the
Court made it clear that such a provision of national law ‘does not
appear to have as its main purpose the allocation of assets or
liquidation of the matrimonial property regime, but rather
determination of the size of the share of the estate to be allocated to
the  surviving spouse as against the other  heirs.”?
Therefore, in doubtful cases such as those mentioned above, the
interpreter must ask himself whether the rule to be applied to the
specific case concerns primarily the succession in the deceased
spouse’s or partner’s estate or the property consequences of the

% On the topic, see P. Bruno, n 12 above, 59; F. Dougan, ‘Mattimonial property and
succession - The interplay of the matrimonial property regimes regulation and
succession regulation’, in J. Kramberger Sketl, L. Ruggeri and F.G. Viterbo eds, n 27
above, 75-87. Regulation 2012/650 itself specifies in Recital 12 that ‘the authorities
dealing with a given succession under this Regulation should, nevertheless,
depending on the situation, take into account the winding-up of the matrimonial
property regime or similar property regime of the deceased when determining the
estate of the deceased and the respective shares of the beneficiaries.”
70 B. Reinhartz, n 23 above.

" Case C-558/16, Doris Margret Lisette Mabnkopf v Sven Mabhnkaopf, Judgment of 1
March 2018, patras 41-44, available at https://eut-lex.curopa.cu/legal-content/EN/
TXT/?uri=CELEX%3A62016CJ0558 (last visited on 5 July 2021). 72 ibid, para 40.
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marriage or registered partnership. It is not easy to define the
predominance or subordination of one area over the other, nor would
it be correct to fix its hierarchy a priori. Indeed, even in these cases, the
interpreter’s assessment must be directed towards the functional and
axiological profiles of the #hema decidendum or decision at issue.”
Uniform interpretation of the regulations in the Union must also be
ensured by loyal cooperation between national courts and the Court of
Justice.

6. D) Other Exclusions

Finally, according to Art 1(2), the Twin Regulations do not apply to:

e) social security;

f) the entitlement to transfer or adjustment between spouses or
partners, in the case of divorce, legal separation, marriage annulment,
dissolution or annulment of the registered partnership, of rights to
retirement or disability pension accrued during the marriage or
registered partnership and which have not generated pension income
during the marriage or registered partnership;

@) the nature of rights in rem relating to a property;

h) any recording in a register of rights in immoveable or moveable
property, including the legal requirements for such recording, and the
effects of recording or failing to record such rights in a register.

Most of these exclusions have a common denominator: they are
justified by the ‘protective’ function of the Member States’
prerogatives.

With regard to ‘social security’ matters, the case law of the Court of
Justice on the delimitation of the scope of application of the Brussels
Convention, with specific regard to the distinction between judgments
in civil and commercial matters and those in social security matters,’™

73 C. Rudolf, n 13 above, 136.

™ Case C-271/00, n 32 above. The proceeding has its origins in the preliminary
agreement on the divorce concluded in Belgium between Mr Baten and Mrs Kil, by
which they had agreed that the husband would pay his wife a monthly sum as a
contribution to the maintenance and upbringing costs for their daughter, whereas
there would be no claim against each other for benefits (pension) of any kind. Later,
Mrs Kil settled with her daughter in the municipality of Steenbergen (Netherlands).
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may be useful to resolve any uncertainties of interpretation regarding
the issues to be included in the latter and, therefore, to be excluded
from the scope of application of the Twin Regulations. The
coordination of social security systems at the European level is
governed by Regulation 2004/883" and Regulation 2009/987,” which
define the implementation procedures. The exclusion of ‘social
security’ is explained by the existence of important links between this
field and the property regime that may exist within a couple. Consider
the case where one of the parties receives a benefit paid to him or her
under a social security scheme. In this situation, it is important to
determine what the fate of this benefit will be. The application of the
Twin Regulations can also be questioned when there is a claim by a
social security institution against one of the spouses or partners.”

Regarding the exclusion referred to in point f), Recital 23 of the
Regulations clarifies that issues of entitlements to transfer or
adjustment between spouses or partners of rights to retirement or
disability pension, whatever their nature, accrued during the marriage
or registered partnership and which have not generated pension
income during the relationship are matters that should be excluded
from the scope of the Regulations, taking into account the specific
systems existing in the Member States. However, ‘#his exclusion should be
strictly interpreted.” Hence, the Twin Regulations should govern in
particular the issue of classification of pension assets, the amounts that

As the conditions laid down in its social assistance regulation (ABW) were met,
the municipality decided to grant the two women a financial aid. Later, the same
municipality brought an action for recourse against Mr Baten in order to recover the
amount of the welfare allowance granted. The Court has ruled that ‘the concept of
‘social security’ does not encompass the action under a right of recourse by which a
public body secks from a person governed by private law recovery in accordance
with the rules of the ordinary law of sums paid by it by way of social assistance to
the divorced spouse and the child of that person.’

> European Parliament and Council Regulation (EC) 883/2004 of 29 April 2004 on
the coordination of social security systems [2004] OJ L 166/1.

76 European Parliament and Council Regulation (EC) 987/2009 of 16 September
2009 laying down the procedure for implementing Regulation (EC) no 883/2004 on
the coordination of social security systems [2009] OJ L 284/1.

77 P. Wautelet ‘La sécurité sociale’, in A. Bonomi and P. Wautelet, n 44 above, 151.

8 Added italics.
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have already been paid to one spouse or partner during the marriage
or registered partnership, and the possible compensation that would
be granted in case of pension subscribed with common assets.
Another exclusion is that concerning matters relating to the ‘nature of
rights 7z rem” This wording clearly indicates that the scope of the
exclusion is intended to be limited and must be strictly interpreted.” It
is not the intention here to exclude the application of the Regulation
whenever a matter has a connection with a right in rem. The purpose
of this exclusion is to preserve the classification and the limited
number (‘numerus clausus’) of rights 7z rezz known in the national law
of some Member States. This is consistent with Art 345 TFEU which
states that “The Treaties shall in no way prejudice the rules in Member
States governing the system of property ownership.” Recital 24 of the
Twin Regulations emphasises in this respect that a Member State
‘should not be required to recognise a right in rem relating to property
located in that Member State if the right in rem in question is not
known in its law’ However, a temperament to these rules is the
mechanism of the so-called ‘adaptation of rights in rem,” provided for
in Recital 26 and Art 29 of the twin Regulations. For a more detailed
analysis of these aspects, see the commentary to Art 29.

The last exclusion mentioned in Art 1(2)(h) is that relating to ‘any
recording in a register of rights in immoveable or moveable property,
including the legal requirements for such recording, and the effects of
recording or failing to record such rights in a register.” This exclusion,
which is also provided for in Art 1(2)(l) of the Succession Regulation,
is intended to preserve the integrity of the recording system set up by
each Member State. Matters relating to the recording in a register
which are excluded from the scope of the twin Regulations will almost
necessarily be governed by the law of the State in which the register is
kept. This is referred to as /lex registrii. Moreover, as Recital 27 of the
Twin Regulations states, ‘[ijn order to avoid duplication of documents,
the registration authorities should accept such documents, drawn up in
another Member State by the competent authorities the circulation of
which is provided for by this Regulation. This should not preclude the

7 A. Koéhler, ‘Der sachliche Anwendungsbereich des Guterrechtsverordnungen und
der Umfang des Guterrechtsstatuts’, in A. Dutta and ]. Weber eds, Die Eurgpdischen
Giiterrechtsverordnungen (Munich: Editorship, 2017), 158.
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authorities involved in the registration from asking the person
applying for registration to provide such additional information, or to
present such additional documents, as are required under the law of
the Member State in which the register is kept, for instance
information or documents relating to the payment of revenue.

The effects of the recording of a right in the register are also excluded
from the scope of the Twin Regulations. In this regard, some examples
are given in Recital 28: ‘It should therefore be the law of the Member
State in which the register is kept which determines whether the
recording is, for instance, declaratory or constitutive in effect. Thus,
where, for example, the acquisition of a right in immoveable property
requires a recording in a register under the law of the Member State in
which the register is kept in order to ensure the erga omnes effect of
registers or to protect legal transactions, the moment of such
acquisition should be governed by the law of that Member State.’
These rules meet the need for legal certainty, also vis-a-vis third
parties, concerning the entitlement and ownership of property rights
as they result from the registers in question; this is essential when
assessing the matrimonial property regime or the property
consequences of a registered partnership’”

8P, Bruno, n 12 above, 64.
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Article 2
Competence in matters of matrimonial property
regimes/property consequences of registered partnerships
within the Member States

Francesco Giacomo Viterbo and Andrea Fantini

Regulation (EU) 2016/1103 Regulation (EU) 2016/1104
This Regulation shall not affect the  This Regulation shall not affect the
competence of the authorities of the  competence of the authorities of the
Member States to deal with matters of =~ Member States to deal with matters of
matrimonial property regimes. property consequences of registered
partnerships.

Summary: I. Competence of the authorities of the Member States.

I. Competence of the authorities of the Member States

Art 2 helps to demarcate the boundaries between the scope of the
Twin Regulations and that of national laws. According to this Article,
the Twin Regulations do not affect the competence of the authorities
of the participating Member States to deal with matters of matrimonial
property regimes or property consequences of registered partnerships.
It follows that the purview and the organisation of the work of these
national authorities are left with the laws of the Member States
concerned. For instance, whenever an issue arises before any national
authority that calls for the application of Regulation 1103, that
authority will ascertain the existence of a marriage under its /x fori in
order to decide whether or not the jurisdiction has to be declined.

This Article emphasises that the Member States retain their authority

to regulate the property relationships of couples. The adoption by the

Twin Regulations of common conflict-of-law rules, supplemented by a
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set of rules on jurisdiction and the free movement of decisions, does
not affect the freedom of the Member States to determine the
property consequences of marriage and registered partnerships!
Finally, the Twin Regulations do not affect:

- the national laws governing the allocation of cases among the judicial
authorities of the State concerned;

- the national laws governing the distribution of competences among
the regional and local authorities of a given State;

- the national laws governing the distribution of competences and
powers between judicial and administrative authorities, and those
relating to the role of notaries?

However, Member States were invited to provide the Commission
with information on authorities potentially involved in proceedings
under the Twin Regulations. According to Art 63, the participating
Member States should have provided the Commission with a short
summary of their national legislation and procedures relating to
matrimonial property regimes, including information on the type of
authority which has competence in matters of matrimonial property
regimes and property consequences of registered partnerships. The
participating Member States must have communicated to the
Commission other information on the specific procedures and

authorities referred to in Art 64(1).

U P. Wautelet, ‘Article 2. Compétences en maticre de régimes matrimoniaux’, in
A. Bonomi and P. Wautelet eds, Le droit eunropéen des relations patrimoniales de
conple. Commentaire des Réglements (UE) n. 2016/1103 et 2016/1104 (Brussels:
Edition 2021), 204.

2 S. Marino, ‘Article 2. Competence in matters of matrimonial property regimes
[of property consequences of registered partnerships| within the Member States’,
in I. Viarengo and P. Franzina eds, The EU Regulations on the Property Regimes of
International Couples. A Commentary (Cheltenham: Edward Elgar, 2020), 30-31.
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Article 3
Definitions

Andrea Fantini

Regulation (EU) 2016/1103

1. For the purposes of this Regulation:

(a) ‘matrimonial  property  regime’
means a set of rules concerning the
property relationships between the
spouses and in their relations with
third parties, as a result of marriage
or its dissolution;

b

=

‘matrimonial property agreement’
means any agreement between
spouses or future spouses by which
they organise their matrimonial
property regime;

(c) ‘authentic instrument’ means a
document in a matter of a
matrimonial property regime which
has been formally drawn up or
registered as an  authentic
instrument in a Member State and
the authenticity of which:

(i) relates to the signature and the
content of  the authentic
instrument; and

(i) has been established by a
public authority or other authority
empowered for that purpose by
the Member State of origin;

(d) ‘decision’ means any decision in a
matter of a matrimonial property
regime given by a court of a
Member  State, whatever the
decision may be called, including a
decision on the

Regulation (EU) 2016/1104

1. For the purposes of this Regulation:

(a) ‘registered partnership’ means the
regime governing the shared life
of two people which is provided
for in law, the registration of
which is mandatory under that
law and which fulfils the legal
formalities required by that law
for its creation;

(b) ‘property consequences of a
registered partnership’ means
the set of rules concerning the
property relationships of the
partners, between themselves
and in their relations with third
parties, as a result of the legal
relationship created by the
registration of the partnership or
its dissolution;

(c) ‘partnership property agreement’
means any agreement between
partners or future partners by
which they organise the property
consequences of their registered
partnership;

(d) ‘authentic instrument’ means a
document in a matter of the
property consequences of a
registered partnership which has
been formally drawn up or
registered as an authentic
instrument in a Member State
and the authenticity of which:
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determination of costs or expenses
by an officer of the court;

(e) ‘court  settlement’ means a

settlement in  a  matter of
matrimonial property regime which
has been approved by a court, or
concluded before a court in the

course of proceedings;

(f) ‘Member State of origin’ means the
Member State in which the decision
has been given, the authentic

instrument drawn up, or the court

settlement approved or concluded;

(g) Member State of enforcement’
means the Member State in which
recognition and/or enforcement of
the  decision, the  authentic
instrument, or the court settlement

is requested.

2. For the purposes of this Regulation,
the term ‘court’ means any judicial
authority and all other authorities and
legal professionals with competence in
matters of matrimonial  property
regimes  which judicial
functions or act by delegation of power

exercise

by a judicial authority or under its
control, provided that such other
authorities and legal profes sionals offer
guarantees with regard to impartiality
and the right of all parties to be heard,
and provided that their decisions under
the law of the Member State in which
they operate:

(@) may be made the subject of an
appeal to or review by a judicial
authority; and

(b) have a similar force and effect as a
decision of a judicial authority on
the same matter.

(i) relates to the signature and
the content of the authentic
instrument, and

(i) has been established by a
public authority or other
authority empowered for that
purpose by the Member State
of origin;

(e) ‘decision’ means any decision in

property

of a registered

a matter of the
consequences
partnership given by a court of a
Member State, whatever the
decision may be called, including
a decision on the determination
of costs or expenses by an officer
of the court;

(f) ‘court settlement’ means a
settlement in a matter of the
property consequences of a

registered partnership which has
been approved by a court, or
concluded before a court in the
course of proceedings;

(g2) ‘Member State of origin’ means
the Member State in which the
decision has been given, the
authentic instrument drawn up,
or the court settlement approved
or concluded;

(h) ‘Member State of enforcement’
means the Member State in
which and/or
enforcement of the decision, the

recognition
authentic instrument, or the
court settlement is requested.

2. For the purposes of this Regulation,
the term ‘court’ means any judicial
authority and all other authorities and
legal professionals with competence in
matters of property consequences of
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The Member States shall notify the
Commission of the other authorities
and legal professionals referred to in the

first subparagraph in accordance with
Article 64.

registered partnerships which
exercise judicial functions or act by
delegation of power by a judicial
authority or under its control, provided

that such other authorities and legal

professionals offer guarantees with
regard to impartiality and the right of all
parties to be heard, and provided that
their decisions under the law of the
Member State in which they operate:

(a) may be made the subject of an
appeal to or review by a judicial
authority; and

(b) have a similar force and effect as a
decision of a judicial authority on
the same matter.

The Member States shall notify the
Commission of the other authorities
and legal professionals referred to in the

first subparagraph in accordance with
Article 64.

Summary: 1. Introduction. — II. Lack of a Definition of Marriage. —

III. Matrimonial Property Regime. — IV. Registered Partnership. -
1. Property Consequences of Registered Partnership. — V. Matrimonial/
Partnership  Property Agreement. —  VI.  Authentic  Instrument. —
VII. Decision. — VIII. Court Settlement.. — IX. Member State of Origin

and Member State of Enforcement.. — X. Jurisdiction.

I. Introduction

The definitions in Art 3 can be divided into five groups. A first group
comprises those intended to clarify the scope of Art 1(1) and thus the
material scope of the Regulation. This is the case with the definitions
of ‘matrimonial property regime’ (Art 3(1)(a) of Regulation (EU)
2016/1103) and  ‘property  consequences of a  registered
partnership” (Art 3(1)(b) of Regulation (EU) 2016/1104). The
definition of ‘registered partnership” (Art 3(1)(a) of Regulation
(EU) 2016/1104)
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also serves a similar function. In a second group appear the definitions
of ‘marriage contract’ and ‘partner contract’ A third group of
definitions brings together the concepts used in the context of
Chapters IV and V: these are the concepts of ‘Member State of origin’
and ‘Member State of enforcement’ (Art 3(1)(e) and (f)), as well as
those of ‘authentic instrument,” ‘decision’ and ‘court settlement’ (Art
3(1)(g) to (i)). Finally, Art 3(2) defines the term ‘court’ this concept
plays a central role in the overall scheme of the text, in particular for
the purpose of determining the scope of application of the rules on
jurisdiction and those on recognition and enforcement.'

I1. Lack of a Definition of Marriage

Proceeding in order, the Regulation (EU) 2016/1103 does not define
either marriage or spouse, so there is no position of the legislator at
European level on the relevant concepts and indeed Recital 17 clarifies
that “This Regulation does not define marriage, which is defined by the
national laws of the Member States.’

The explanatory memorandum® accompanying the Regulation makes
it clear that the future measure will in no way affect either the
existence or the validity of a marriage under the law of a Member State
or the recognition in a Member State of a marriage contracted in
another Member State. These matters, as the Preamble makes clear,
will of course continue to be governed by the national law of each
Member State, including specific provisions of private international
law.

The identification of the persons who may be united in matrimony is

therefore a matter for the Member States, and an expression of the

1" A. Bonomi, ‘Article 3, in A. Bonomi and P. Wautelet eds, Le¢ droit enrgpéen
des relations  patrimoniales  de  couple.  Commentaire — des  Réglements  (UE)  nos
2016/1103 et 2016/ 1104 (Brussels: Bruylant, 2021), 213-214.

2 European Commission, Proposal for a Council Regulation on jurisdiction, applicable
law and the  recognition —and  enforcement of  decisions in  matters of  matrimonial
property regimes, COM/2016/0106 final - 2016/059 (CNS), 7, available at https://eut-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52016PC0106 (last visited 13
September 2021).
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various social and cultural traditions, which sometimes have
diametrically different approaches.

Until the Court expressly pronounces on this point, the fact remains
that the Regulation on matrimonial property regimes will only apply to
same-sex marriages in those countries where this type of marriage is
permitted by law or where the legal system in question gives effect to
this type of marriage, whereas in the other Member States, the
extension of its effects cannot be invoked.

The boundaries of the personal scope of application of the two
Regulations do not, however, derive solely from the choices made by
the Buropean legislator but also depend on how each legal system
classifies the cross-border legal relationship from which derive the
property consequences to be regulated.’

The problem of the definition of marriage is not new in European
private international law. Not even the other European Regulations on
family law define the concept of ‘marriage,” as is the case with the
Brussels 11-4is* Regulation and the Rome 111 Regulation.” The absence,
in these texts, of a definition of marriage is explained by political
considerations. Such a definition, in fact, inevitably raises the question
of the admissibility of same-sex marriage, an issue that remains highly
controversial even today within European States. While ’marriage for
all’ is now recognised in the legislation of a large and growing number

3> P. Bruno, I Regolamenti UE n. 1103/16 e n. 1104/16 sui regimi
patrimoniali  della famiglia: struttura, ambito di applicazione, competenza
giurisdizionale, riconoscimento ed esecuzione delle decisioni’ Diritto  di
Sfamiglia:  aggiornamento 2019, available at  https://www.distretto.totino.
glustizia.it/distretto/allegato_corsi.aspx?File_id_allegato=3431  (last  visited 13
September 2021).

* Council Regulation (EC) 2003/2201 of 27 November 2003 concerning
jurisdiction —and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing
Regulation (EC) 2000/1347 [2003], OJ L 338/1.

5> Council Regulation (EU) 2010/1259 of 20 December 2010 implementing
enhanced cooperation in the area of the law applicable to divorce and legal
separation [2010], OJ L 343/10.
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of Member States,’ it is still anathema to others.” Between these two
groups of countries there is an intermediary group, made up of
countries which, without admitting same-sex marriage into their
national legislation, are nevertheless prepared, when such a union has
been celebrated abroad, to recognize it as a marriage or, at the very
least, to give it certain effects, for example by assimilating it to a
registered partnership.® The rejection of same-sex marriages, which in

6 This matriage is cutrently provided for in the domestic law of 13 Member States:
Germany, Austria, Belgium, Spain, Denmark, Finland, France, Ireland, Luxembourg,
Malta, the Netherlands, Portugal and Sweden.

7 Reference is made to a group of Member States that do not provide in their
national law for any form of union between same-sex partners (neither
marriage nor partnership): these are Bulgaria, ILatvia, Lithuania, Poland,
Romania and Slovakia.

8 This solution, sometimes called ‘downgrading,” is followed by most of the Member
States that do not have ‘martiage for all': Croatia, the Czech Republic and Slovenia.
For all insights into matrimonial property regimes in Croatian law, see L. Ruggeri and
S. Winkler, ‘Neka pitanja o imovinskim odnosima brac¢nih drugova u hrvatskom i
talijanskom obiteljskom pravu’ 40 Zbornik Pravnog fakulteta Sveulilista u Rijeci, 167,
167-200 (2019). In Italy it is not applicable, pursuant to Art 32-bis legge 31 May 1995,
no 218 and according to several commentators, that for marriages between persons
of the same sex, contracted abroad by Italian citizens: C. Campiglio, La disciplina
delle unioni civili transnazionali e dei matrimoni esteri tra persone dello stesso sesso’
Rivista di diritto internazionale privato e processuale, 33, 42-66 (2017); D. Damascelli, ‘La
legge applicabile ai rapporti patrimoniali tra coniugi, uniti civilmente e conviventi di
fatto nel diritto internazionale privato italiano ed europeo’ Rivista di  diritto
internazionale, 1103, 1103-1155 (2017); 1. Viarengo, ‘Effetti patrimoniali delle unioni
civili transfrontaliere: la nuova disciplina europea’ Rivista di diritto internazionale privato e
processuale, 33, 38 (2018); P. Bruno, I regolamenti europei sui regimi patrimoniali dei coniugi e
delle unioni registrate (Milan: Giuffre Francis Lefebvre, 2019), 22; S. Marino, I rapporti
patrimoniali della famiglia nella cooperazione giudiziaria civile dell'Unione enrgpea (Milan:
Giuffre Francis Lefebvre, 2019), 28. This approach is compatible with the ECHR:
Eut. Court H.R., Hamdldinen v Finlande, Judgment of 16 July 2014, available at http://
hudoc.echt.coe.int/freri=002-9593 (last visited 13 September 2021); Eut. Court HR.,
Ortlandi and Others v Ifaly, Judgment of 14 December 2017, available at http://
hudoc.echt.coe.int/eng?i=001-179547 (last visited 13 September 2021). Among the
Member States that do not recognize ‘marriage for all, two (Malta and Estonia)
would be ready to register as such a same-sex marriage celebrated abroad. The same
should apply in Italy, at least when same-sex spouses do not have Italian nationality
and their national law provides for ‘marriage for all.”
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some States extends to registered partnerships, was the main obstacle
to the adoption of the Regulation through the unanimity rule laid
down in primary law, obliging the Member States in favour to opt for
enhanced cooperation.’

If the absence of a definition of marriage raises particularly
controversial questions with regard to ‘marriage for all,” it also has
implications for other ‘types’ of union that do not correspond to the
traditional model of marriage. This is the case, on the one hand, of
polygamous marriages and, on the other hand, of informal marriages,
which are formed without a real celebration and/or without
civil-status registration. The question of the applicability of the
Regulation to the property relationships of couples bound by such
unions, not being decided by a uniform definition, will depend — as in
the case of ‘marriage for all’ — on the classification of these unions in
the Member State of the forum.

As is clear from Recital 21 and Art 9 of the Regulation, the validity,
existence and recognition of a marriage remain subject to the private
international law of the forum State; therefore, when this question
arises, the concept of marriage is that used in the private international
law of that State. When it comes to knowing whether a same-sex
marriage celebrated abroad is valid in the forum or whether it must be
recognised there, a Member State that does not provide for this type
of union is nevertheless quite free to qualify it as a ‘marriage,’if its
private international law so allows. Applying the national rules on
marriage, the courts of that State could therefore conclude that such a
marriage is indeed valid or that it must produce effects in the State of

the forum.!©

? For an overview, K. Boele-Woelki, ‘The Legal Recognition of Same-Sex
Relationships  Within the Furopean Union’ Tulane ILaw Review, 82, 1949,
1950-1981 (2008); D. Gallo, L. Paladini and P. Pustorino, Same-Sex Couples before
National, Supranational —and International Jurisdictions (Berlin-Heidelberg: Springer,
2014), passim.

10A. Bonomi, n 1 above, 219-226
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The differences between the Member States resulting from the lack of
an autonomous and uniform definition of marriage could be
overcome if the Court of Justice of the European Union were in
future to infer from primary Union law an obligation on all the
Member States to recognize and/or implement same-sex martiages
validly celebrated in another Member State. In the Coman'' judgment,
the Grand Chamber of the Court took a first step in this direction,
while remaining very cautious. In that judgment, the Court deduced,
from the principle of freedom of movement and the right to respect
for family life guaranteed by Art 7 of the Charter of Fundamental
Rights, the obligation for a Member State to recognize same-sex
marriages, even if such marriages do not exist under the law of that
State. However, the Court has been careful to emphasize, on several
occasions, that this obligation exists only ‘for the sole purpose of
granting’ the same-sex spouse ‘a derived right of residence’ (or ‘other
rights which that person may derive’ from Union law) and that ‘it does
not require that Member State to provide, in its national law, for the
institution of same-sex marriage.’

W Case C-673/16 Relu Adrian Coman and Others v Inspectoratul General pentrn Imigriri and
Ministerul  Afacerilor Interne, Judgment of 5 June 2018, available at https://eut-
lex.europa.eu/legal-content/ EN/TXT/?uri=CELEX%3A62016 CJ0673 (last visited
13 September 2021). For a commentary on the case: G. Perlingieri and G. Zarra,
Ordine pubblico interno e internazionale tra caso concreto e sistema ordina mentale (Naples:
Edizioni Scientifiche Italiane, 2019), 158-160. The case concerns two men, Relu
Adrian Coman, a Romanian who also holds US citizenship, and Robert Clabourn
Hamilton, a US citizen. They got married in 2010 in Belgium. Both are resident in
Belgium, by virtue of the right to free movement enjoyed by both EU citizens (Art 21
TFEU) and their family members, even if they have non-EU citizenship. In 2012,
procedures were initiated in Romania, in order to allow Relu Adrian Coman to work
and reside legally in his country with his spouse. The rejection of the request was
appealed against, on the grounds that it was unconstitutional in relation to the
provisions of Art 277, paras 2 and 4 of the Romanian Civil Code. The Court of
Justice carried out a sort of balancing of principles, according to a criterion of
reasonableness, and came to the conclusion that domestic public policy could be
‘attenuated’ by the risk of a limitation or exception being placed on freedom of
movement within the territory of the Member States. This is on the assumption that
recognizing some of the effects of a same-sex marriage validly constituted in another
Member State does not affect the domestic Regulation of marriage, which is in any
case a matter for each Member State.
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On the other hand, for the time being, it does not seem possible to
deduce an obligation to recognize same-sex marriages from the right
to respect for family life, which is protected by Art 8 ECHR as well as
by Art 7 of the EU Charter of Fundamental Rights.

As already noted, the European Court of Human Rights has in fact
ruled that Art 8 of the Convention obliges member states to guarantee
some form of recognition and legal protection of the rights arising
from such a union.'” However, it considers that contracting States are
not obliged to provide for ‘marriage for all’ in their domestic law," nor
to recognize such a union as marriage when it is contracted abroad."
Therefore, respect for the family life of same-sex spouses is
sufficiently protected if their union is recognised, at least, as a de facto
union permitted by law."

As indicated, this case-law seems to require Member States
participating in enhanced cooperation who are not prepared to classify
a same-sex marriage as a marriage, to subject that union, at the very
least, to the provisions of the Regulation on unions.'

12 For a study, J. M. Scherpe, ‘The Legal Recognition of Same-Sex Couples in
Europe and the Role of the European Court of Human Rights’ 10 The Equal Rights
Review, 83, 83-96 (2013); P. Kinsch, ‘European Courts and the obligation (partially) to
recognise foreign same-sex marriages: on Orlandi and Coman’, in A. Bonomi and
G.P. Romano, Yearbook of Private International Law Vol. XXI 2019/2020 (Koln: Vetlag
Dr. Otto Schmidt, 2021), 47-59.

13 Bur. Court H.R., Schalk and Kopf v Austria, Judgment of 24 June 2010, available at
http://hudoc.echt.coe.int/ fre?i=001-99605 (last visited 13 September 2021).

14 Bur. Court H.R., Hémdildinen v Finlande, n 8 above.

15 Eur. Court H.R., Orlandi and Others v Italy, n 8 above.

16 A, Bonomi, n 1 above, 229-231.
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ITI. Matrimonial Property Regime

Having made this broad premise about the concept of marriage, it is
necessary to specify the notion of ‘matrimonial property regime’ as
indicated in Art 3(1)(a) of Regulation (EU) 2016/1103.

In the European context, it is widely accepted that the spouses, at the
time of the marriage, choose the regime governing their property
relations and, in the absence of such a decision, the legal regime of
property is applied. There are some legal systems inspired by the rule
of the separation of property, which nevertheless provide for certain
exceptions to the separation of property, by granting the judge wide
powers in the event of marital crisis. These are the so-called separatist
systems in which there is also a minimum permeability of the spouses’
assets."’

This is especially the case in common law countries where ante nuptial
contracts are often recognised. The prevalence of the separation regime
is essentially accompanied by a greater ease in recognizing an incisive
autonomy of the individuals in the marriage, and also prior to it.
However, the legal regime in most civil law systems is still community
of property.!® In these systems, joint ownership relates only to rights
acquired in any capacity after the marriage, as well as income and gains
from the activities of the spouses and the fruits of personal and joint
property received during the same period.!

7 These are England, Wales, Ireland, Scotland, Austria and Greece. In Greece eg
a form of profit-sharing is established (Art 1400-1402 Civil Code) in the event
of divorce, separation for more than three years or marriage annulment. A system
of community of profits and acquisitions may also be stipulated by notarial
agreement (Art 1403 ff. Greek Civil Code): E. Dacoronia, ‘The Greek Family
Law and the Principle of the Equality of the Two Sexes’, in M. Rotondi ed,
Inchieste di diritto comparato - The Marriage (Milan: Giuffre, 1998), 234; In Austria,
in the event of divorce, it is stipulated that the assets that were used by the spouses
during their lives, such as the family home and the savings accumulated during
their lives, are to be divided equally between the spouses, and if the spouses cannot
agree on the division, the judge is given considerable power to decide on an
equitable basis, taking into account criteria such as the contribution made to the
creation of the assets, the interest of the children, the cooperation in the
activities of the spouse, and the maintenance and education of the children.

18 They are Belgium, France, Italy, Luxembourg, Portugal, Spain, but also Poland, the
Czech Republic, Slovakia, Hungary, the countries of the former Yugoslavia, Romania,
Bulgaria and the Russian Federation.

19 FR. Fantetti, ‘Il regime patrimoniale europeo della famiglia’ Famiglia, Persone e
Successioni, 140, 140-141 (2011).

48



Generally speaking, it is possible to identify, by making a superficial
observation of the foreign legal landscape, the following main
categories of family property regimes community (legal regime in
France,” Belgium, Luxembourg, Portugal, Spain, as well as in Central
and Eastern European countries such as Poland, the Czech Republic,
Slovakia, Hungary, Romania, Bulgaria and the Russian Federation), in
which the spouses have joint ownership of rights, income and
revenues acquired after the marriage, with the exception of the
categories of property considered personal (those received by
inheritance or by donation and those for strictly personal use) and
where, correspondingly, a distinction is made between obligations
imposed on common property, as they relate to the management of
family life, and personal obligations, contracted before the marriage;
universal community of property, which covers all the property of the
spouses, with the exception of specific property and property excluded
by the spouses themselves, by third parties or by law (conventional
regime in Germany and legal regime in the Netherlands);*! community
of purchases and ‘de residno community,” in which, in addition to the
categories of common property and personal assets, a ‘de residuo
community’ emerges, which is to be divided, insofar as it exists and has
not been consumed at the time of the dissolution of the regime,
between both spouses (legal regime in Italy, in which

20 In French law, where there is a system of community of propetty acquisition, there
are three sets of assets, two of which are made up of the personal property of each
spouse and one of which is made up of the joint property. The personal property
includes: personal property a raison de leur origine, eg property that the spouse already
owned before the marriage, property acquired free of charge through a donation or
inheritance, and property that has been substituted for personal property; property
propres par leur nature, eg property or income obtained by way of compensation for
personal injury or non-pecuniary damage, property for strictly personal use and
property used in the exercise of one’s profession. The common property, on the
other hand, is made up of property acquired jointly and severally by the spouses
during the marriage, the proceeds of their respective work activities and the income
from personal property received during the matriage.

2 The Dutch gemeenschap van goederen consists of all the present and future property of
the spouses, except for property donated or bequeathed to one or other of them on
the condition that it remains personal and strictly personal property, as well as debts
contracted before and during the marriage.
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the ‘de residwo community’ concerns the fruits of each spouse's
own assets, the proceeds of their separate activities, assets and/or
increases relating to the business of one of the spouses, according to
Arts 177(b) and (c) and 178 of the Civil Code); community of
increments, whereby the assets are personal during the period of the
marriage bond, and tend to be freely available to each spouse,22
and at the time of the dissolution of the regime, one spouse has
a claim against the other corresponding to half of the increase in
value of the latter’s assets during the marriage bond

(legal  regime in Germany,” Greece, Switzetland, Denmark,

22 The individual spouse’s powers of disposal tend to be wide, as individual legal
systems set specific limits on these powers. For example, in Danish law, no
dispositive act may be carried out on the property used as a family residence
and its furnishings without the consent of the other spouse. In German law
there is a similar limitation for property intended as a family residence and its
furnishings, with the consequence that, in the event of autonomous disposition
by the owner spouse, the sanction provided by the law is the absolute
ineffectiveness of the contractual act with the loss of the position of the third party
purchaser of good faith.

2 The community of increments in Germany is the Zugewinngemeinschaft (§§ 1363 ff.
BGB). In particular, on the termination of the regime, the increase (Zugewinn) of the
assets of each spouse is determined and an adjustment is made between the increases
in assets (Zugewinnausgleich). This is done by calculating the difference between the
value of the spouse’s assets at the time of the marriage and the value of those assets
at the time of the dissolution of the marriage. If there are liabilities at the beginning
or end of the marriage, the value of the assets is considered to be zero. The assets
received by each spouse during the marriage by way of inheritance or gift are also
included in the initial assets, as are the assets that a spouse has given or dissipated. An
inventory of the assets of one spouse and of the other should be catried out when
the marriage bond is formed in order to make it possible, at the time of its
dissolution, to calculate any balance that may be due, but in the absence of an initial
inventory, it is assumed that the final assets of each spouse ate fully increased and are
the result of the activity and work carried out by him or her during the regime. On
the dissolution of the scheme, the increments of the two assets are compared, so that
if the increment obtained from the assets of one spouse is less than the increment
obtained from the assets of the other spouse, the latter will be required to pay half
the difference in money to the formet.
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conventional regime France,” as well as in the Netherlands, Spain
and Catalonia);” separation of property? (legal regime in Austria,

24 French law recognizes the principle of the autonomy of the spouses in the choice
of matrimonial property regime, as well as the principle that the regime may be
modified during the life of the marriage. The spouses are therefore given the option
of opting by public deed for the regime of participation aux acquéts, referred to in Arts
1569 ff. of the Civil Code, eg for the community of increases.

% In these regimes, where there is a deferred sharing in the value of the increase of
assets (see the German Zugewinngemeinschafi) or a deferred participation in the value of
acquisitions (see Errungenschafisbeteiligung-participation aux acquéss, Art 196 ff. of the
Swiss Civil Code), the community profile only emerges at the dissolution of the
marriage, unlike those in which the communion of fortunes is a genetic profile at the
beginning of the marriage. In this respect, instruments are also provided to preserve
the legitimate expectation of one spouse to obtain his or her due and not to see the
assets of others depleted. This regime is therefore close to the so-called deferred
community of property (de residuo) regime, in which there is no joint ownership of
the property during married life but there is a form of property sharing at the end of
married life. It should be noted that even with regard to de residno community of
property in Italian law, authoritative theories recognize that this form of community
of property, far from taking the form of joint ownership, takes the form of an
obligatory credit-debit relationship between the spouses. It is, therefore, an ideal
communion which takes the form of the allocation of sums from one spouse to the
other, as a balancing of the value of the property covered by it. In this sense F.
Corsi, ‘Il regime patrimoniale della famiglia', in A. Cicu and F. Messineo eds, Trattato
di diritto civile e commerciale Milan: Giuffre, 2nd ed, 1984), I, 191.

26 'The regime of separation of property is mitigated, in countries where it is provided
for, by the possibility of the allocation, in the event of marital crisis, of an economic
benefit (goods or credits) from one spouse to the other by the judge on the basis of
a judgment of equity or automatically. This circumstance derives from the
assumption that the less well-off spouse has, in any case, contributed to the wealth
of others during the marriage. In such a case, the redistribution of family wealth will
take into account the duration of the marriage, the work contribution made by the
spouse to be ‘benefited,” and the amount of the increase in assets under discussion.
In this respect, see Arts 1400-1402 of the Greek Civil Code; Art 41 of the Civil Code
of Catalonia; § 81 of the Austrian Marriage Law (Ebegesetz-EbeG); Section 24 of the
Matrimonial Canses Act 1973, as amended by the Matrimonial and Family Proceedings Act
1984 and the Family Law Act 1996, which provides that the English court may, in the
event of a marital crisis, trigger a mechanism for the redistribution of family wealth
in favour of the weaker spouse, that is, it may proceed to a ‘riallocation of property
by issuing property adjustment orders upon divorce.’

51



England,27 Greece, Catalonia™).” Turning to the issue of debts,
European legal systems make a distinction between obligations
contracted before the marriage, which are usually considered to be
personal, and the obligations relating to the marriage, which affect
the joint property. The administration of property is on an equal
footing, each spouse being able to act separately, except in the case
of extraordinary administration or certain individually identified acts
of disposition. In essence, this is the community property system,
which has taken on a number of different guises, if we consider, for
example, the Swedish community of property regime, which,
according to the provisions of the 1987 Marriage Code, provides
that the property of each spouse that does not fall into individual
ownership — by gift or inheritance or because it has a personality clause
and in any case does not derive from the reuse of personal property —
falls into the marital property and is to be divided in equal parts at the
dissolution of the marriage, unless otherwise agreed. The Swedish
matrimonial property regime is also similar to common law systems in
that it allows the divorce court to order a division of the deferred
community of property into unequal parts if the division by half is
unequal.® Similarly, in Denmark, the regime of property acquired
during the marriage union is defined as joint property where there is no
indication of an agreement between the spouses on an alternative
regime. Each spouse has wide powers of management in relation to the
property acquired during the union and no act of disposition of the
marital property may be carried out in such a way as to reduce the
expectations of the spouse, on pain of an obligation to pay damages or

27 Tt should be noted that in most common law legal systems there is no
concept of a family property regime in the strict sense of the term, since the
matrimonial bond does not affect the property regime and the distribution of income
between spouses.

28 As well as in most states of the United States of America. In a few states of the
United States of America the legal regime is that of community of purchase,
as described above. These are, among others, the states of Texas, Arizona,
California, Nevada, New Mexico, Idaho and Lousiana.

2 'This analysis is due to F. Mancini, ‘Regimi patrimoniali della famiglia e
prospettive di innovazione’ Rassegna di diritto civile, 1, 163, 168-170 (2014).

39 D. Bradley, ‘Marriage, Family, Property and Inheritance in Swedish Law’ 39 The
International and Comparative Law Quarterly, 370-395 (1990).
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the possibility of requesting the annulment of the act against the third
party purchaser or causing the early dissolution of the regime and the
division of the property. This is a challenge given to the jointly-owned
spouse who anticipates forms of protection in order to guarantee the
community of property that will be formed when the bond is
dissolved.

The model of deferred sharing in the value of the increase in assets
acquired after the marriage — in which the creation of a claim to half
of the increase in value realised by the spouse’s assets during the
marriage is deferred until the dissolution of the regime — clearly
combines in itself some aspects of the separation regime and others
proper to community. During the marriage, in fact, the regime
functions as a separatist one, each spouse retaining his or her own
management of the system, only to become communal after the
dissolution of the marriage. In the German legal system, the 1957
reform law introduced new property ownership schemes that apply in
the absence of a different agreement, consisting of the community of
acquisitions or increases, the aim of which is to favor the weaker
spouse who is unable to increase his or her assets because he or she is
busy with family duties.’!

The deferred sharing in the value of the assets acquired after the
marriage — the Zugewinngemeinschaft (community of increments) —
currently constitutes the German legal model, and includes in the
calculation of the increase in value basically all the assets of each
spouse, deducting only the assets considered to be the spouses’ own —
the assets acquired before the marriage — providing, however, for the
obligation to provide detailed information on the precise assets of the
spouses, not only at the time of dissolution but also in the event of an
early request by one of them.*

3 In Germany, the regime of general community of property, eg community of
property that includes not only the property acquired by the spouses during the
marriage relationship but also that which they hold at the time of the marriage, is
regulated as a conventional regime.

32 D. Henrich, ‘Sul futuro del regime pattimoniale in Europa’, in S. Patti ed, Annnario
di diritto tedesco 2002 (Milan: Giuffre, 2003), 29-48.
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According to this model, each spouse remains the sole owner and
administrator of the assets acquired during the marriage and, in the
event of dissolution of the marriage, taking into account the initial
assets of the spouses at the time of the marriage, it is verified
which of the assets has had a greater increase and an adjustment is
made, eg the difference consisting of the greater increase is divided
between the spouses and the one who has had the greater increase is
obliged to pay half of the difference to the other (§ 1378 BGB).”

There is therefore a commonality of principles between European
legal systems, such as those identifiable in negotiating autonomy, the
conclusion of matrimonial agreements and the implementation of
mechanisms for adapting statutory matrimonial property regimes, and
also in the modifiability of matrimonial agreements, as well as the
possibility of creating atypical matrimonial property regimes. The
comparative analysis confirms that spouses are free to adopt the
matrimonial property regime of their choice and that the fundamental
rule with regard to family property regimes is that of freedom of
choice, eg the free exercise of private autonomy, at least as far as the
fundamental alternative.’

At the same time, there is a tendency to bring European legal systems
closer together, as we know they are originally different.”® There is
thus a common ground at European level that is identified in the
principles of formal and substantive equality between men and
women, of moving away from maintenance towards forms of
contribution inspired by criteria of substantive equality, of moving
away from the very distinction between communion and separation of
property with the imposition of the principle of respect and attention
to acts of disposal — such as family residence — regardless of the type
of legal property regime chosen.*

3 D. Henrich, La comunione dei beni e la comunione degli increment', in S. Patti
and M. Cubeddu eds, Infroduzione al diritto della famiglia in Europa Milan: Giuffre, 2008),
223-240.

3* A. Fusaro, ‘I rapporti patrimoniali tra coniugi in prospettiva comparatistica', in G.
Alpa and G. Capilli eds., Diritto privato europeo (Padua: CEDAM, 2006), 53-115; S.
Patti, ‘I regimi patrimoniali tra legge e contratto’, in Id and M. Cubeddu eds,
Introduzione al diritto  della  famiglia in Europa (Milan: Giuffre, 2008), 191-222.
% G. Oberto, ‘La comunione coniugale nei suoi profili di diritto comparato,
internazionale ed europeo’ I/ diritto di famiglia e delle persone, 367, 367-400 (2008).

% For an extensive discussion, F.R. Fantetti, no 19 above, 141-142.36 For an
extensive discussion, F.R. Fantetti, no 19 above, 141-142.
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IV. Registered Partnership

In a partially different way from its ‘twin’ text, the Regulation (EU)
2016/2014 instead presents an autonomous definition of registered
partnership in Art 3(1)(a), although Recital 17 takes care to specify that
this notion applies ‘solely for the purpose of this Regulation’ and that
‘The actual substance of the concept should remain defined in the
national laws of the Member States,” such that ‘Nothing in this
Regulation should oblige a Member State whose law does not have the
institution of registered partnership to provide for it in its national
law’ The provision thus establishes an autonomous definition,
independent of the definition adopted by the national law of each
Member State. It corresponds closely to the definition of registered
partnership in Art 1 of the Munich Convention of 5 September 2007.%
According to Art 3(1)(a) of Regulation (EU) 2016/1104 a registered
partnership means ‘the regime governing the shared life of two people
which is provided for in law, the registration of which is mandatory
under that law and which fulfills the legal formalities required by that
law for its creation.’

Four elements come to the fore from this definition: (a) a scheme
aimed at organizing ‘the common life of two persons’; (b) a scheme
provided for by law; (c) compulsory registration; (d) compliance with
the constitutive legal requirements laid down by law.

The European legislature also considered it appropriate to distinguish
between couples whose union is institutionally formalised by
registration before a public authority and couples who live in a de facto
union: registration is in fact a constituent element of the family model
that the European legislature had in mind.

3 Monaco Convention on the Recognition of Registered Partnerships of 5

September 2007, drawn up under the aegis of The International Commission on
Civil Status (ICCS); it has only been ratified by Spain and is therefore not in force.
According to Art 1, ‘the expression “registered partnership” means a commitment
to live together, other than a marriage, entered into by two persons of the same
sex or different sex, giving rise to registration by a public authority.” The
Convention is accessible on the ICCS website at http://www.ciecl.otg/
SITECIEC (last visited 13 September 2021).
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Unlike the former, and although they are legally recognised by some
Member States, de facto unions have therefore been separated from
registered partnerships under the new European legislation (the
formal nature of which makes it possible to take account of their
specific nature and to lay down rules applicable to them in an EU
instrument) and are therefore not covered by the latter Regulation. On
the other hand, the fact that Art 3(1)(a) expressly defines a
registered partnership as a community of life between ‘two persons,’
and not also between several persons, is reassuring that polygamous
partnerships are excluded from the scope of the Regulation in
question.

Since these are agreements signed by persons who are not married or
even civilly united — and therefore before marriage or civil partnership
— but without a future bond necessarily having to be celebrated, the
‘cohabitation agreements’ by which de facto cohabitants may regulate the
property relations relating to their life together, do not fall within the
scope of Regulation (EU) 2016/1104: there is no close connection
with the (future) marriage or the (future) registered partnership. By
entering into de facto cohabitation, the couple expresses the will not to
enter into marriage or civil.?®

The concept of ‘registered partnership’ only covers regimes governing
the cohabitation of ‘two persons.’® Unlike the 2007 Munich
Convention, the Regulation does not expressly provide that it applies
to same-sex or different-sex couples. However, by adopting neutral
language, the Regulation makes no distinction on the basis of the sex
of the partners: the definition therefore includes both unions open to
persons of the same sex and those open to all partners, regardless of
their sex.

38 P. Bruno, n 3 above, 3-4.

¥ For an in-depth discussion on the topic, R. Pacia, ‘Unioni civili e
convivenze’ www. juscivile. i, 6, 195, 195-214 (2016); F. Azzatri, ‘Unioni civili e
convivenze’ Enciclopedia ginridica Milan: Giuffre, 2017), X, 997-1028.
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States that reserve this institution for same-sex couples will therefore
have to apply the Regulation also to heterosexual couples* especially
as a refusal to do so could be considered contrary to the principle
of non-discrimination on grounds of sexual orientation!' Art 3 refers
to ‘common life” Despite the different terminology, we find here
the same approach as in Art 1 of the 2007 Munich
Convention, which defines registered partnership as a ‘commitment to
a common life” In so doing, the Regulation seems to take up the
distinction, of German origin, between partnerships aimed at regulating
a ‘community of life’ (‘Lebensgemeinschaff) between two persons and
partnerships  with a more limited or specific purpose
(Zweckgemeinschaft).** Only the former therefore fall within the scope of
the Regulation: this text is therefore not intended to apply to
partnerships formed between two persons for the purpose of
organizing a community of life of limited duration or carrying on an
activity together, whether commercial or ideal.*?

The Regulation does not specify which law must ‘provide for’ the
registered partnership. Since the existence, validity and recognition of
the partnership are excluded from the scope of this text, the applicable
law will have to be determined by the conflict rules of the Member

40" The 2007 Munich Convention gives member states the option of declaring a
reservation in order to exclude its application to unions formed by persons of
different sexes (Art 10 § 1, pt. a). This is obviously not the case with the
Regulation on the property consequences of registered partnerships.
# In this sense, S. Marino, ‘Strengthening the European civil cooperation: the
patrimonial effects of family relationships’ Cwadernos de Derecho Transnacional, 265,
269 (2017); K. Trilha Schappo and M.M. Winkler, Le nouveau droit international
privé italien des partenariats enregistrés’ Revwe Critique de Droit International Privé,
319, 319 (2017).

42 A. Dutta, ‘Das neue internationale Giiterrecht der Europiischen Union. Ein Abriss
der europiischen Giiterrechtsverordnungen’ 23 Zeitschrift fiir das gesamte Familienrecht,
1973, 1976 (2016).

4 A. Bonomi and G. Kessler, ‘Article 3’, in A. Bonomi and P. Wautelet eds, Le droit
européen des relations patrimoniales de conple. Commentaire des Réglements (UE) nos 2016/ 1103
et 2016/ 1104 (Brussels: Edition Bruylant, 2021), 237-238.
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State of the forum.* In any case, given the universality of the
Regulation (Art 20), the partnership may be provided for, without
distinction, by the law of a Member State or a non-Member State.”” The
definition in Art 3 also requires the union to meet the legal
conditions for its creation. Taken literally, this condition seems to
indicate that the uniform definition of registered partnership depends,
in part, on requirements laid down by national law. In fact, rather than
laying down an element of the definition, this condition seems to
require that the registered partnership be validly constituted according
to the national law governing it. In other words, a court hearing an
application concerning the property consequences of a registered
partnership may apply the Partnership Regulation only after having
verified the existence and validity of the registered partnership under
the law applicable.*®

1. Property Consequences of Registered Partnership

As for the definition relating to the property consequences of the
registered partnership, Recital 17 of Regulation (EU) 2016/1104
merely states that “The Regulation should cover matters arising from
the  property  consequences of  registered  partnerships.’
Under Art 3(1)(b), the property consequences in question are defined
as ‘the set of rules concerning the property relationships of the
partners, between themselves and in their relations with third parties,
as a result of the legal relationship created by the registration of the
partnership or its dissolution.’

#  On this point, see N. Cipriani, ‘Rapporti pattimoniali tra coniugi, norme

di conflitto e wvariabilita della legge applicabile’ Rassegna di diritto civile, 1, 19,
19-57 (2009); P. Lagarde, ‘Réglements 2016/1103 et 1104 du 24 Juin 2016 sur les
regimes matrimoniaux et sur le regime patrimonial des partenariats
enregistres’ Rivista di diritto internazionale privato e processuale, 676, 676-686 (20106);
D. Damascelli, n 8 above, 1103-1155.

% Contrary to what the reference to the law of the Member States in Recital
16 might lead one to believe.

4 A, Bonomi, n 43 above, 239-240.
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It should be borne in mind that the European Commission’s starting
point in presenting the proposal for a Regulation was the need to
regulate the civil law aspects of the property consequences of
registered partnerships, both from the point of view of the day-to-day
management of the partners’ property and from the point of view of
the liquidation of this regime.

This arrangement, as intended by the Commission, encompasses both

the property relationships between the partners and those between the

partners and third parties who establish legal relations with them, in

order to provide a complete solution for all scenarios that may arise in
a cross-border context.

It has been authoritatively pointed out that ‘it is not clear why the
European legislature chose to differentiate, in terms of terminology,

between the matrimonial property regime on the one hand and the
property consequences on the other. It would not have been wrong to
speak of matrimonial property regime also with regard to registered

partnerships, since — in substance — the definitions in the two
Regulations are identical, yet it seems as if the intention was (albeit
only formally) to draw a line between the rules reserved for marriages

and those for registered partnerships.’

In this regard, it was felt that the decision would have the flavor of an
ideological choice, made with the intention of appearing (rather than
actually creating) a difference between the status of married couples
and those who have registered a civil partnership.*’

V. Matrimonial/Partnership Property Agreement

The Regulations also uniformly define the concepts of matrimonial/
partnership property agreement as ‘any agreement between spouses or
future spouses (partners or future partners) by which they organise
their matrimonial property regime (the property consequences of their
registered partnership).”*

Y7 P. Bruno, I regolamenti europei sui regimi patrimoniali dei coningi ¢ delle unioni

registrate.  Commento  ai - Regolamenti (UE) 24 gingno 2016, nn. 1103 ¢ 1104
applicabili dal 29 gennaio 2019 (Milan: Giuffre, 2019), 53-54. On the new family models
wide and accurate examination by G. Perlingieri, ‘Interferenze tra unione civile
e matrimonio. Pluralismo familiare e unitarieta dei valori normativi’ Rassegna di
diritto civile, 1,101, 101-129 (2018).

# Thus Art 3(1)(b) of Regulation (EU) 2016/1103 and Art 3(1)(c) of
Regulation (EU) 2016/1104.
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The Preamble to the Regulations in question specifies what is meant by
a marriage or partnership agreement, referring to ‘a type of disposition
on matrimonial property (on partners’ property) the admissibility and
acceptance of which vary among the Member States. In order to make
it easier for matrimonial property rights (for property rights) acquired
as a result of a matrimonial property agreement to be accepted in the
Member States, rules on the formal validity of a matrimonial property
(of a partnership property) agreement should be defined.”

At the very least, the agreement should be in writing, dated and signed

by both parties.*

The essential requirement laid down in Art 3 of the Regulation is that

the agreement must have been the subject of an agreement between

spouses or partners. In the absence of any other definition, the

agreement must be understood in the common sense as the meeting

of the wills of the parties.

One may wonder whether a mere verbal agreement between spouses
or partners can claim the quality of a marriage or partnership
agreement. Art 3 does not impose any formal requirement for the
conclusion of an agreement between (future) spouses or partners. As
such, the notion of convention in Art 3 may correspond to a mere
verbal agreement, which has not been the subject of any written
agreement. However, it is recalled that Art 25 of the Regulation
provides for the conclusion of a marriage contract in writing, dated and
signed. The existence of such a requirement therefore deprives of
substance the claim of a verbal agreement to regulate the property
relationships between spouses or partners.™

Art 3(1)(b) and (c) refers to the agreement concluded between spouses
or partners or future spouses or partners. This indicates that the
moment at which the agreement is concluded is irrelevant. It may be an
agreement concluded by prospective spouses or partners in
anticipation of their marriage or the conclusion of a partnership, or an
agreement concluded during the union.

4 P. Bruno, n 47 above, 35.

50 P. Wautelet, ‘Article 3°, in A. Bonomi and P. Wautelet eds, Le¢ droit européen des
relations  patrimoniales de  couple. Commentaire des Réglements (UE) nos 2016/1103
et 2016/ 1104 (Brussels: Edition Bruylant, 2021), 285.
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The definition expressly mentions ‘engaged couple’ and ‘future
partners,” thus endorsing the idea that the marriage or partnership
agreement to which the Regulations refer may be concluded even
before the marriage or registered partnership is concluded, whereas
Arts 25 and the relevant recitals refer only to spouses and partners
(thus legitimizing the contrary interpretation, whereby acts by which a
couple, irrespective of the type of bond they will be bound by,
disposes of jointly owned property before the bond is formed, are to
be regarded as sources of obligations in the same way as any contract
between them, such as a sale or donation of shares in a joint assef"). It
is not uncommon for the members of a couple to conclude an
agreement on the occasion of the dissolution of their marriage or
partnership. If the parties are still married or in a civil partnership at
the time the agreement is made, it is not difficult to consider that it is
indeed a marriage or partnership agreement, at least insofar as the
provisions included in such agreements actually concern property
matters.

It is more difficult to take a position on agreements concluded after the
dissolution of the marriage. This is a frequent occurrence. In many
jurisdictions, spouses can have their marriage dissolved by postponing
property matters to a later stage.>? If two persons are already divorced
and therefore enter  into a settlement agreement
(‘vereffeningsakkoord /‘divorce agreements’),® the agreement is not
between two spouses, but between two persons who are no longer
bound by the marriage bond. It is doubtful whether the agreement still
constitutes a matrimonial convention within the meaning of the
Property regimes Regulations. The purpose of the agreement is not to
‘organize a matrimonial regime.’

5! 'The reflection is by P. Bruno, n 47 above, 36.

2. On this trend see M. Antokolskaia, ‘Divorce Law from a European
Perspective’, in M. Schetpe ed, Research Handbook on European Family Law
(Cheltenham: Edward Elgar, 2015), 41-82; Id, ‘Dissolution of Marriage in
Westernized Countries’, in J. Eekelaar and R. Georges eds, Routledge Handbook on
Family Law and Policy (Abingdon: Routledge, 2020), passin.

% The terminology is not fixed, vatious expressions being used, eg ‘divorce
settlement agreement,” ‘property settlement agreement, ‘marital settlement

agreement’ or ‘separation and property settlement agreement.’
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In order to meet the definition of the Regulation, the agreement
underlying the marriage or cohabitation contract must be concluded
between spouses or partners (or future spouses or partners).
The texts do not exclude, inter alia, the qualification of a marriage or
cohabitation agreement when the agreement has also obtained the
consent of a third party. A tripartite agreement between two spouses
and a third party, such as a member of the family of one of the
spouses or a creditor, could therefore meet the European definition.
An example can be found in the institution of the ‘patrimonial fund’
under Italian law (Arts 167-171 of the Civil Code).

The patrimonial fund is a fund of assets intended to meet the family’s
needs. Although it is not strictly speaking a matrimonial regime as
such, but rather a special arrangement that must be integrated into an
existing regime, the patrimonial fund is nevertheless undoubtedly a
legal figure directly linked to the property relationships between
spouses. The fund may be set up by the spouses, in particular by
contract. It may also take the form of a unilateral act, when one of the
spouses decides to allocate part of his or her assets to the fund. The
fund may also be set up by a third party on property owned by him/
her.

In such a case, the constitution takes place by unilateral act between
living persons or by will. However, the spouses must accept the
establishment of the fund. With this acceptance, the institution is based
on the consent not only of the spouses, but also of a third party. It is
therefore a matrimonial agreement affecting and binding three
parties.>

VI. Authentic Instrument

According to Art 3(1)(c) of Regulation (EU) 2016/1103 and Art 3(1)
(d) of Regulaton (EU) 2016/1104, authentic instruments ate
documents dealing with the subject matter of matrimonial property
regimes or the property consequences of registered partnerships, which
have been drawn up as authentic instruments in a Member State

5% For a further exploration of the topic see P. Wautelet, n 50 above, 288-289.
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and the authenticity of which concerns, firstly, the signature and the
content of the authentic instrument itself and, secondly, have been
established by a public authority or other authority empowered for
that purpose by the Member State of origin.

Thus, two elements must concur for an act to qualify as an authentic
act.

On the one hand, it is necessary that the instrument is considered
authentic in its Member State of origin, which is the one where it was
drawn up or registered. The origin of an authentic instrument is
relevant for determining the evidentiary effects of that instrument in
another Member State. As stated in recital 58 of Regulation 2016/1103
and recital 57 of Regulation 2016/1104, reference should be made to
the nature and extent of the evidentiary effect of the authentic
instrument in the Member State of origin.

The evidentiary effects that a given authentic instrument should have
in another Member State therefore depend on the law of the Member
State of origin.

On the other hand, in order for an instrument to qualify as an
authentic instrument, its authenticity must have been established by
a public authority of a Member State as regards its signature, its
content and its author. Recital 59 of Regulation 2016/1103 and
recital 58 of Regulaton 2016/1104 state that the notion of
authenticity should be understood as ‘n autonomous concept
covering elements such as the genuineness of the instrument, the
formal prerequisites of the instrument, the powers of the authority
drawing up the instrument and the procedure under which the
instrument is drawn up.’

The aim of these Regulations is to facilitate the circulation of
authentic instruments between the Member States. A uniform
concept of authenticity is essential to ensure the circulation of these
instruments, given that the Member States, in their legislation,
follow different systems when dealing with acts relating to property
relationships. Promoting trust and security is one of the key
objectives of the EU legislator in this area and more generally in
private international law.
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This is due to the importance attached to the cross-border continuity
of legal relationships and legal rights throughout the European judicial
area.” The Regulations deal with the circulation of authentic
instruments in Chapter IV. The chapter includes a rule on the
acceptance of authentic instruments (Art 58) and a rule on their
enforceability (Art 59).°

The medium on which the authentic instrument is materialised is
irrelevant. It may be a paper document or an electronic record of data.
Electronic notarial acts have become common practice.”” In spite of
the ambiguity that affects some language versions of the Regulations,>®
it is certain that a dematerialised document can be qualified as an
authentic instrument within the meaning of the Regulations.
Like the other definitions given in Art 3(1), the authentic instrument,
as stated above, primarily concerns the Regulations only in so far as it
relates to the matrimonial regime between spouses or to property
relationships between partners. It is necessary to refer to the definition
of the material scope of the Regulations to ensure that the authentic
instrument relates to the area covered by the Regulations. An authentic
instrument may benefit from the provisions of the Regulations either
when it relates directly and integrally to the matter to which it relates or
when it relates to it partially or indirectly.

% An idea that had already appeated in the judgment of the Court of Justice in
Case C-260/97, Unibank A/S ~v Flemming G. Christensen, Judgment of 17 June
1999, available at https://cut-lex.curopa.cu/legal-content/ EN/TXT/ 7
uri=CELEX%3A61997CJ0260 (last visited 13 September 2021).

% AR. Benot, ‘Article 3’ Definitions, in 1. Viarengo and P. Franzina eds, The EU
Regulations  on  the Property Regimes of International ~ Couples. A Commentary
(Cheltenham: Edward Elgar, 2020), 42.

7 Eg in France, Art 1366 of the Civil Code. In addition to the electronic
authentic act as it has existed for a number of years, the electronic authentic act at a
distance has been added, the use of which has been extended in 2020 from the
petiod of the restrictions decided to deal with the current pandemic. See in
France Décret no 2020-395 of 3 April 2020 authorizing remote notarial acts during
the health emergency period.

8 The German version evokes a ‘Schrifistiick, which may lead one to think that only
paper-based documents are covered.
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In addition to this material scope requirement, Art 3(1)(c) and (d)
makes the qualification as authentic subject to the intervention of a
public authority or other authority ‘empowered for that purpose’ of
the Member State of origin. The need for the intervention of a public
authority had already been emphasised by the Court of Justice in the
Unibank™ judgment. It makes it possible to exclude from the
definition documents bearing a private signature and, more generally,
all documents which come into existence and are fully constituted
without any intervention by a public authority.”’

Furthermore, a deed can only be authenticated within the meaning of
the Regulation if it is received by an authority, public or otherwise, of a
Member State bound by the Regulation. An authentic act received by a
Swiss notary therefore does not meet this requirement. This limitation
is necessary because the provisions of the Regulations governing
authentic instruments guarantee their free movement between the
Member States. Such free circulation is inconceivable in relation to
States not bound by the Regulations.

The European definition provides for the intervention of both a
public authority and a delegated authority. The distinction between
these two categories makes it possible to confer the status of an
authentic act on an act received by a notary. While the status of the
notary may vary from one State to another, in particular with regard to
the conditions of appointment, the status of the notary or his
prerogatives, the notary does not constitute a public authority in the
proper sense of the term in the majority of Member States that are

familiar with its institution.%!

% Case C-260/97, n 55 above.

0 P, Wautelet, n 50 above, 318-319.

61 Tn some States, the notary exercises his functions as a liberal profession. In others,
the notary is a public official.

65



However, the notary is entrusted with important tasks in these
States, in particular that of conferring authenticity on the acts and
contracts of the parties.”” This prerogative is based on legal
authorisation, which makes it possible to consider that the notary is
indeed an authority empowered for these purposes. In addition to the
profession of notary, the consular authorities may be public
authorities as provided for in Art 3.

The figure of the lawyer is different. Some states confer a special
status on a private document that is countersigned by a lawyer. Under
French and Belgian law, such a deed can have a special evidentiary
force.” This privileged status certainly concerns both the writing and
the signature of the parties, the lawyer intervening having to verify not
only the identity of the signatory to the private document, but also
that the signatories are aware of the legal consequences of the content
of the document.

However, these jurisdictions do not qualify these acts as authentic,
which seems to exclude them from access to the European category of
authentic acts.

Art 3(1)(c) and (d) provides for a second requirement: the intervention
of a public or equivalent authority must relate to a specific content.
The role to be played by the public authority cannot be limited to a
simple documentary check, the affixing of a visa or verification of the
signature(s) on the document. On the contrary, the public authority
must assimilate the content of the act in order to verify its authenticity.

%2 In French law, see Ordinance no 45-2590 of 2 November 1945 on the status
of notaties (Journal offiiel de la République frangaise, 3 November 1945, 7160), as
amended.

6 Art 1374 French Civil Code; Art 2 of the Belgian law of 29 April 2013 on the
private agreement countersigned by the parties’ lawyers.
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As such, the authority must play an active role, without being able to
content itself with a simple registration role. Authenticity is only
acquired if authenticity has been ascertained by the public authority®*

VII. Decision

Art 3(1)(d) of Regulation (EU) 2016/1103 ((e) of Regulation (EU)
2016/1104) defines a decision as ‘any decision in a matter of a
matrimonial property regime given by a court of a Member State,
whatever the decision may be called, including a decision on the
determination of costs or expenses by an officer of the court.” This,
the text specifies, irrespective of the name used.

In this field, the extreme variety of measures that can be adopted
depending on the system in question could lead to doubts as to
whether a given measure falls within the scope of the Regulations
under consideration here, so the supranational legislator has followed
the corresponding definition of the Regulation on succession — which
is similar to that of the Regulations: Brussels 11-4is,%> on maintenance
obligations ('the Maintenance Regulation')* and Brussels 1-4/s"’ (which,
however, also explicitly mentions provisional and protective measures)
— by extending it to all types of decisions on the merits and on the
award of costs in proceedings concerning matrimonial property
regimes and the property consequences of registered partnerships.
The definition of decision must also be read in the light of the
definition of ‘court,” which explicitly includes professionals and ‘other
authorities’ to which activities culminating in measures or acts relevant
to the constitution, arrangement or dissolution of matrimonial
property regimes or the property consequences of registered
partnerships are attributed by delegation of functions or jurisdiction.

%4 P. Wautelet, n 50 above, 319-321.

65 Council Regulation (EC) 2003/2201, n 4 above.

%  Council Regulation (EC) 2009/4 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement of decisions and cooperation in
matters relating to maintenance obligations, O] L 7/1.

67 Regulation (EU) 2012/1215 of 12 December 2012 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters, O] L
351/1.
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It must be a decision on matrimonial property regimes or on the
property consequences of registered partnerships, which necessarily
restricts the field to judgments on matters to be found among those
listed in Art 1(1), and thus with the exception of matters excluded
from the scope of the Regulations in the following para 2.

Similarly, if one considers that the Regulations also define the concept
of a court settlement (see below), it can be easily deduced that the
decision is taken at the end of a judicial procedure, without it being
specified whether it is an ordinary or a chambers procedure.

Lastly, it should be noted that, in the absence of any indication to the
contrary or a clear indication by the legislature, the concept of
judgment can only include the measures referred to in Art 19, eg
provisional and protective measures provided for by the law of a
Member State (which will not necessarily be the one having
jurisdiction as to the substance).”®

VIII. Court Settlement

According to Art 3(1)(e) of Regulation (EU) 2016/1103 ((f) of
Regulation (EU) 2016/1104), a court settlement is a settlement
relating to a matrimonial property regime or the property
consequences of a registered partnership that has been approved by a
court or concluded before a court in the course of proceedings.” The
notion is relevant for the application of Art 60 of the Regulations,
concerning the enforceability of court settlements originating in a
participating Member State.”

On the basis of the above definition, a court settlement can be
concluded either independently and prior to any proceedings,
provided that it is approved by a court, or in the course of

% P, Bruno, n 47 above, 40-42.
0 At the meeting on 16 May 2011 of the Working Party on Civil Law
Matters, the French and Romanian delegations proposed, to no avail, the

inclusion of out-of-court settlements in this provision.
0 A.R. Benot, n 56 above, 43.
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proceedings, provided that the parties express their agreement before
the court hearing the matter.”

This is an instrument of dispute settlement to which the Regulations
devote much attention, as can be seen from the fact that — like other
instruments of judicial cooperation, whose operation is based on the
principle of mutual trust — also the Regulations under consideration
here contain rules on the recognition and enforcement of the
settlement: these rules are all aimed at facilitating its widest circulation,
if necessary also through the use of standard forms.

The definition does not differ in substance from that used in other
instruments of judicial cooperation’ and therefore identifies the act of
settlement of a dispute drawn up in a Member State that is party to
enhanced cooperation and enforceable in that Member State.”

The intervention of the court may take two forms. As mentioned, the
transaction may first have been approved by a court. In this case, the
parties have reached an agreement without any court proceedings. To
make the settlement more effective, they may choose to submit it to a
court for approval. The form this approval may take and the concrete
modalities of the court's review of the settlement are a matter for the
Member States.”* In some States the term ‘approval’ will be used. In
others, the vocabulary used will be different. The Regulation does not
require the Member States to provide for a particular procedure

A court decision and a court settlement are different in nature, which

justifies the different treatment of their cross-border enforceability. These
differences were highlighted by the CJEU in Case C-414/92 Solo Kleinmotoren GmbH
v Ewmilio  Boch, Judgment of 2 June 1994, available at https://eut-
lex.europa.cu/legal-content/ EN/TXT/?uri=CELEX%3A61992 CJ0414 (last visited
13 September 2021).

2 BEg Art 3(1)(h) of the EU Succession Regulation; Art 2(1)(2) of the EU
Maintenance Regulation; Art 2(b) Brussels 1-bis Regulation.
73 P. Bruno, n 47 above, 42.

" Under Belgian law, if out-of-court mediation has led to an agreement, the parties
may submit the agreement to a court for approval. The court may only refuse to
approve the agreement if it is contrary to public order or if the agreement is
contrary to the interests of the minor children (Art 1733 Belgian Code
Judiciaire). In Germany, see §§ 796a and 796b ZPO as regards the “Anwaltsvergleich.
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enabling a court to take note of an agreement between the parties. It is
up to the Member States to determine whether the parties may submit
an agreement concluded out of court to a court and how the court
should intervene.

The other hypothesis referred to in the Regulation is that in which the
settlement is concluded before a judge during the proceedings. The
scenario envisaged is that of litigation in which the parties reach an
agreement. This agreement may take the form of a settlement.”

IX. Member State of Origin and Member State of Enforcement

In points (f) and (g)(1) of Art 3 of Regulation (EU) 2016/1103 ((g)
and (h) in Regulation (EU) 2016/1104) there are instead the
definitions of Member State of origin and Member State of
enforcement as, respectively, ‘the Member State in which the decision
has been given, the authentic instrument drawn up, or the court
settlement approved or concluded’ and ‘the Member State in which
recognition and/or enforcement of the decision, the authentic
instrument, or the court settlement is requested.’

It is therefore necessary to look to the court which delivered the
judgment called upon to circulate between the Member States to
identify the Member State of origin.

The identification of the Member State of origin does not raise
questions when the decision is delivered by a judicial authority. In this
case, in fact, the decision will be given in the name of one State, the
one which established the court. The decision will include references
to identify this State.

According to Art 3(2), a decision may also be given by an entity other
than a court: it may be ‘another authority’ or a ‘legal professional’
Where the judicial authority or the professional can be considered to
be a court, the decision taken will necessarily include sufficient
identifying elements to determine the Member State in which the
authority or professional operates. It will therefore be easy to identify
the Member State concerned.

5 P. Wautelet, n 50 above, 315-316.
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As said, as far as settlements are concerned, only court settlements are
foreseen. The two modalities have also been illustrated: 1) the court
may be asked to approve the settlement; 2) a settlement may also be
adopted directly before the court during a procedure.

The intervention of a court will facilitate the identification of the
Member State of origin. In the vast majority of cases, this court will be
a judicial authority created and organised by a Member State.
Homologation or approval will take the form of a decision delivered
by the court.

As to the Member State of origin of an authentic instrument, this is
the Member State in which the instrument was ‘drawn up.” According
to the definition in Art 3(1)(c) ((d) Regulation (EU) 2016/1104), an
instrument may only be considered authentic, within the meaning of
the Regulation, if its authenticity has been established by a public
authority or other authorised authority.

The intervention of such an authority will result in identification
elements in the act.

The Regulations define the Member State of enforcement taking into
account not only the actual enforcement of the decision, authentic
instrument or court settlement, but also its recognition.

The identification of the State in which the enforcement of a
judgment, court settlement or authentic instrument is sought will
follow different paths depending on whether it is recognition or
enforcement. The circulation arrangements provided for by the
Regulation differ according to the nature of the effect in question.

X. Jurisdiction

Turning finally to the definition of ‘court,’ the Regulations include in
this notion authorities and legal professionals (such as notaries)
exercising judicial functions or acting on behalf of a judicial authority
(Art 3(2)) ‘provided that such other authorities and legal professionals
offer guarantees with regard to impartiality and the right of all parties
to be heard.””” The idea is that their decisions should be treated as
judicial decisions for the purpose of recognition and enforcement in a

76 ibid 308-309.
7 A.R. Benot, n 56 above, 31.
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Member State other than the one where they were issued. The term
‘court’ does not include notaries when they do not exercise a judicial
function.

All courts, as defined by the Regulation, should be subject to the rules
of the Regulation (Recital 29). Thus, where notaries exercise judicial
functions, they should be subject to the rules on jurisdiction laid down
in the Regulation, and the decisions they deliver should circulate in
accordance with the Regulation on the recognition, enforceability and
enforcement of judgments.

Where notaries do not exercise judicial functions, they should not be
required to comply with these rules on jurisdiction, and the authentic
instruments they issue should circulate in accordance with the
provisions of the Regulation on authentic instruments (Recital 31). In
many countries, such as Spain, Luxembourg, the Czech Republic,
Germany, Austria, Belgium, Bulgaria, Italy, Malta, the Netherlands,
Portugal and Slovenia, in the case of matrimonial agreements with
cross-border implications, notaries are not bound by these rules on
jurisdiction and as such may, for instance, draw up a marriage contract
or an agreement on the choice of applicable law. A similar situation
may be found in Greece, where the notary has the power to conclude
a cohabitation contract but not a marriage contract, or in Slovenia,
where, as of 15 April 2019, the notary has the power to conclude a
formal marriage contract (notarial act).”®

Having said that, it should be noted that the first category of persons
designated by Art 3(2) concerns ‘any judicial authority” These are the
authorities set up by the Member States and exercising judicial
functions. A priori, in order to determine the contours of this category,
it is sufficient to consult the law of the Member State which has
established an authority to determine whether it can claim the status
of judicial authority'. Art 3(2) does not make the classification of such
authorities as judicial subject to any additional requirement.

8 A M. Pérez Vallejo, Matrimonial property regimes with cross-border implications:
Regulation (EU) 2016/1103’, in M.]. Cazotla Gonzéilez, M. Giobbi, J. Kramberger
Skerl, L. Ruggeri and S. Winkler eds, Property relations of cross border couples in the
Eunropean Union (Naples: Edizioni Scientifiche Italiane, 2020), 22.
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It must be borne in mind, however, that the concept of jurisdiction as
used by the Regulations remains a European concept. A judicial
authority recognised as such by a Member State is therefore not zpso
facto a ‘court’ within the meaning of the Regulations. It is still necessary
that the judicial authority recognised as such within a Member State
meets the European requirements for identifying courts.

Furthermore, the Court of Justice reserves the status of a judicial body
to those authorities whose decisions are taken in accordance with the
principle of an adversarial process. This does not mean that all
decisions must necessarily have been preceded by an adversarial
process. In particular, what interests the Court is the possibility of an
adversarial process, whether it takes place at the beginning of the
procedure or at a later stage.” In addition to the principle of an
adversarial process, the Court also reserves the status of a judicial
authority to those authorities which offer guarantees of independence
and impartiality in the performance of their functions

The second category covered by Art 3(2) consists of other authorities
and legal professionals.

According to the Preamble to both Regulations, notaries and legal
professionals who, in certain Member States, exercise judicial
functions in a given case relating to matrimonial property regimes or
the property consequences of registered partnerships by delegation of
jurisdiction to a court are also to be regarded as included in the
concept of court.

7 Case C-39/02 Marsk Olie & Gas A/S v Firma M. de Haan en W. de Boer,
Judgment of 14 October 2004, available at https://eut-lex.europa.cu/legal-
content/ EN/TXT/?uri=CELEX%3A62002CJ0039  (last visited 13 September
2021). On the importance of the adversarial principle, see also Case C-394/07
Marco Gambazzi v DaimlerChryster Canada Ine. and CIBC Mellon Trust Company,
Judgment of 2 April 2009, available  athttps://eut-lex.ecuropa.cu/
legal-content/EN/TXT/?uri=CELEX%3A62007 CJ0394 (last visited 13 September
2021).

80 Case C-551/15 Pula Parking d.o.o. v Sven Klans Tederahn, Judgment of 9
March 2017, available at https://eut-lex.eutopa.cu/legal-content/EN/TXT/ ?
uri=CELEX:62015CJ0551 (last visited 13 September 2021).
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The consequences of the inclusion or non-inclusion are not
insignificant: all courts as defined in the Regulations are in fact subject
to the rules of jurisdiction contained therein: on the other hand, the
same Preamble makes it clear that the term “udicial authority’ does
not include non-judicial authorities of the Member States empowered
by national law to deal with the matters referred to above, such as
notaries in most Member States, if, as is generally the case, they do not
exercise judicial functions.

Ultimately, notaries in a given Member State are bound or not bound
by the jurisdiction rules of this Regulation depending on whether or
not they fall within the definition of a court for the purposes of this
Regulation.

The expression, however, also refers to other authorities and legal
professionals competent in matters of the property consequences of
marriages or registered partnerships and exercising judicial functions
or acting by delegation of a judicial authority or under its supervision,
provided that such other authorities and legal professionals offer
guarantees with regard to impartiality and the right of all the parties to
be heard.”

Although the characteristics of these authorities and professionals are
not identical for all the Member States, which have won the right to
identify them independently, they must nevertheless comply with
certain minimum characteristics, which are set out in Art 3(2).

In this sense, they must be authorities or professionals: a) with
competence in matters of matrimonial property regimes (property
consequences of registered partnerships) in accordance with national
law; b) which exercise judicial functions or act by delegation of power
by a judicial authority or under its control; (c) offering guarantees with
regard to impartiality and the right of all parties to be heard; (d) taking
decisions which may be made the subject of an appeal to or review by
a judicial authority and have a similar force and effect as a decision of
a judicial authority on the same matter.

81 A.R. Benot, n 56 above, 44.
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They will be entities acting on the basis of a specific mandate
issued by a judicial authority in proceedings concerning the creation,
management or dissolution of a matrimonial property regime or the
property consequences of a registered partnership.”

82 P. Bruno, n 47 above, 44-45.
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Article 4
Jurisdiction in the event of the death
of one of the spouses/one of the partners

Roberto Garetto

Regulation (EU) 2016/1103

Where a court of a Member State is
seised in matters of the succession of a
spouse pursuant to Regulation (EU) no
650/2012, the courts of that State shall
have jurisdiction to rule on matters of
the matrimonial property regime arising
in connection with that succession case.

Regulation (EU) 2016/1104

Where a court of a Member State is
seised in matters of the succession of a
registered partner under Regulation
(EU) no 650/2012, the coutts of that
State shall have jurisdiction to rule on
matters of the property consequences
of the registered partnership arising

in connection with that succession case

Summary: 1. Preliminary considerations. — II. Conditions for the jurisdiction.
— III. The problems arising from ancillary jurisdiction.

I. Preliminary considerations

According to this Article, when the court of a Member State is asked
to settle the succession under Regulation 650/2012, the courts of the
same Member State shall have jurisdiction to rule on the property
issues of the marriage or civil partnership that may arise from the
succession. The choice made by the EU legislator pursues the clear
aim of ensuring and implementing coordination and uniformity
between the various systems of judicial cooperation, in order to offer
to the citizens the possibility of settling - at least tendentially - unitary
property issues arising from the death of their spouse or partner.

U Cf P. Bruno, I regolamenti europei sui regimi patrimoniali dei coningi e delle unioni registrate
(Milan: Giuffre Francis Lefebvre, 2019), 76. See also A.M. Pérez Vallejo, ‘Notas
sobre la aplicacion del Reglamento (UE) 2016/1103 a los pactos premattimoniales
en previsién de la ruptura matrimonial’ Revista Internacional de Doctrina y Jurisprudencia,
105, 106 (2019); P. Quinza Redondo, ‘Armonizacién y unificacién del régimen
econémico matrimonial en la Unién Europa: nuevos desafios y oportunidades’
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This is therefore a case of ancillary jurisdiction,” so that in the case
specified in Art 4 of the Twin Regulations, jurisdiction will always
depend on the application of Regulation (EU) 650/2012, and never -
unlike in other cases of ancillary jurisdiction - on that of national law!
For the first time, a EU Regulation in the field of jurisdiction links its
own connecting factors to the ones provided for by another
Regulation.* As a matter of fact, this kind of ancillary jurisdiction is
not new in the context of private international law.’” One example is
Art 51 of the Swiss Federal Act on Private International Law’
Moreovet, the reference to the provisions of Regulation 650/2012 on
successions, which provides for an almost complete regulation of
jurisdiction by means of an autonomous and basically self-sufficient
system,” has the advantage of avoiding the coexistence of alternative

Revista chilena de derecho, 619, 643 (2016). With regard to a previous tendency to
achieve uniform rules related to the death of the spouse or partner, see: D. Martiny,
‘Die Kommissionsvorschlige fiir das internationale Ehegiiterrecht sowie fir das
internationale Giiterrecht eingetragener Partnerschaften’ IPRax, 437, 446 (2011).

2 The ancillary doctrine is deeply rooted in the common law, in which it is telated to
independence and self-sufficiency of the courts. Cf J. Silberg, ‘Ancillary Jurisdiction
in the Federal Courts’ 12 The Journal of Air Law and Commerce, 288, 288-289 (1941). In
a critical perspective, see also: J.H. Garvey, ‘Limits of Ancillary Jurisdiction’ 57 Texas
Law Review 697, 699-700 (1979).

> A. Bonomi, ‘Article 4, in 1. Viarengo and P. Franzina eds, The EU Regulations on the
Property Regimes of International Conples. A Commentary (Cheltenham: Edward Elgar,
2020), 51-52.

* P. Bruno, n 1 above, 76; M.P. Gaspetini, Jurisdiction and Efficiency in Protection
of Matrimonial Property Rights’ Zbornik Znanstvenibh Razprav, 23, 28 (2019); S.
Marino, ‘Strengthening the European civil judicial cooperation: the patrimonial
effects of family relationships’ Cuadernos de Derecho Transnacional, 265, 270 (2017).

> A. Bonomi, n 3 above, 51.

6 Loi fédérale sur le droit international privé (LDIP), du 18 décembre 1987, Art 51:
‘[sjont compétentes pour connaitre des actions on ordonner les mesures relatives aux régimes
matrimoniaux: a. lors de la dissolution du régime matrimonial consécutive an dé cés d’un des éponx,
les autorités judiciaires ou administra i ves suisses compétentes pour liguider la succession (art. 86
a 89)’. Tr ‘Federal Law on Private International Law (LDIP), of 18 December 1987,
Art 51: “[t]he following are competent to hear actions or order measures relating to
matrimonial property regimes: a. in the event of the dissolution of the matrimonial
property regime following the death of one of the spouses, the Swiss judicial or
administrative authorities competent to liquidate the estate (Art 86 to 89).””

" F. Dougan, ‘Matrimonial property and succession. The interplay of the matrimonial
property regimes regulation and succession regulation’, in J. Kramberger Skerl, L.
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forums.® This way all the aspects arising from the event of death are
concentrated before a single court, with the risk of complicating the
situation of the surviving spouse/partner, who could be forced to
defend himself or herself before the court of a Member State with
which he or she does not have a close (or at least an easy) connection,’
with the consequent increase in procedural time and costs.

I1. Conditions for the jurisdiction.

The first condition for the ancillary jurisdiction to operate is that the
court of 2 Member State must be seised in matters of succession.'’
The term ‘coutt’ is of coutse to be intended, in accordance with Art
3(2) of all the Regulations in question, eg both the Twin Regulations
and the Succession Regulation, as any judicial authority as well as all
other authorities and legal professionals exercising judicial functions.
This is provided for as long as they are acting by delegation of
competence from a judicial authority or under its supervision, on
condition that they ensure guarantees of impartiality, respect for the
adversarial process and that their decisions are open to appeal and

Ruggeri and FG. Viterbo eds, Case Studies and Best Practices Analysis to Enbance EU
Family and Succession Law. Working Paper (Camerino: Universita degli Studi di
Camerino, 2019), 78.

8 On issues of jurisdiction with regard to the Regulation (EU) 650/2012 and the
Twin Regulations, cf S.D. Schiopu, ‘Legea aplicabild succesiunii $i cea aplicabild
regimului matrimonial: unele delimitdri i interferente - The Law Applicable to the
Succession and the One Applicable to the Matrimonial Property Regime: Some
Delimitations and Interferences’ Revista Universul Juridic, 40, 44 (2019). In any case, it
accepted that the choice of the forum is not effective with regard to the party who
would not have consented. Cf. A. Bonomi, n 3 above, 61; more widely: Id and P.
Wautelet, Le droit enropéen des successions. Commentaire du Réglement n°650/2012 du 4
Juiller 2012 (Bruxelles: Bruylant, 2nd ed, 2016), 205-206.

9 Cf P. Bruno, n 1 above, 76. See also L. Ruggeri, Jurisdiction’, in M.]. Cazotla
Gonzalez, M. Giobbi, J. Kramberger Sketl, L. Ruggeri and S. Winkler eds, Property
relations of cross border couples in the Eurgpean Union (Naples: Edizioni Scientifiche
Italiane, 2020), 60.

10 Cf P. Franzina, ‘Jurisdiction in Matters Relating to Property Regimes Under
EU Private International Law’, in A. Bonomi and G.P. Romano eds, Yearbook of
Private International Law Vol XIX - 2017-2018 (Koln: Verlag Dr. Otto Schmidt,
2018), 159.

78



have the same effect as those of a judicial authority in the same
matter.''

From this point of view, it seems likely that this definition does not
cover notaries, at least in Italy, since they do not intervene with judicial
functions or exercise delegated powers by judicial authorities or are
under their control in matters of property regimes or property
consequences of registered partnerships. Not to mention the fact that
- even leaving aside the guarantees of impartiality and respect for the
adversarial process - they do not adopt decisions that are subjected to
appeal.12 The situation is different in other Member States, such as
France, where notaries are directly designated as §udicial authorities."”
Furthermore, the court must have jurisdiction in matters of succession
not under the Twin Regulations but under the Succession Regulation,
which sets out the criteria for jurisdiction in Arts 5-11.

Once jurisdiction is established in matters of succession, the courts of
the concerned Member State may also rule on questions relating to the
property consequences of marriage or civil partnership. It is necessary
- and this is the second condition - that these questions be connected
with the succession issue before the first court.

This means, firstly, that the property issue must relate to the deceased
spouse or partner and, secondly, that the property issue must be
adequately connected to the succession (such as a declaration of
invalidity of the will combined with a request for distribution of the
deceased’s property)."*

Furthermore, according to the principle of perpetuatio jurisdictionis, once
the succession proceedings have begun, the courts of the Member
State will have jurisdiction over the related property matter even if the

T Cf A. Rodriguez Benot, ‘Los efectos patrimoniales de los matrimonios y de las
uniones registradas en la Union Europea’ Cuadernos de Derecho Transnacional, 8, 31
(2019); A.M. Pérez Vallejo, ‘Ley aplicable y competencia judicial internacional en el
Reglamento (UE) 2016/1103 sobre regimenes econdémicos matrimoniales’ Anales de
Derecho, 1, 11 (2020).

12.Cf P. Bruno, n 1 above, 78-79, for whom this last observation seems diriment.

13 Cf L. Ruggeri, n 9 above, 59.

14 See this example in A. Bonomi, n 3 above, 55. See another example (in the form
of case study) in: H. Machado Barbosa Da Mota, ‘Regimenes matrimoniales y
sucesion después de la disolucién por muerte de un matrimonio transfronterizo: un
caso de estudio’ Revista Internacional de Doctrina y Jurisprudencia, 55, 56-57 (2019).
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application relating to the main issue is withdrawn or filed elsewhere.
This is of course on condition that the application on the related
property issue has already been brought before a court of the same
Member State."

If, on the contrary, the application on the main issue has been
withdrawn or the proceedings have been transferred elsewhere
without the courts of the Member State having been seised of the
matrimonial property matter, the mechanism provided for in Art 4 of
the Twin Regulations may no longer be activated and jurisdiction must
be determined in accordance with Art 6.

ITI. The problems arising from ancillary jurisdiction.

As noted above, by making a complete reference to the Succession
Regulation, the provision of Art 4 is based on the concept of ancillary
jurisdiction. This has as a consequence that the jurisdiction in matters
of property consequences arising from the opening of the succession
shall necessarily be determined first using - as the rule does not allow
for exceptions - the criteria of Regulation 650 of 2012.

The first of these criteria is that of the deceased’s last habitual
residence,' and only secondly will any criteria provided for in the
Twin Regulations be used.

Concentration has the undoubted advantage of allowing the courts of
a single Member State to decide both succession and property issues
arising from the succession. This avoids the possibility of courts in
different Member States invoking concurrent jurisdiction over such
matters, but it may also have a number of disadvantages.’

The first is the unnecessary correspondence between the court of the
Member State deciding the main question and the court of the same

15 Cf P. Mankowski, ‘Internationale Zustindigkeit nach EuGiVO und EuPartVO’, in
A. Dutta and J. Weber eds, Die Europdischen Giiterrechtsverordnungen (Munich: Beck,
2017), 14-15; B. Heiderhoff, ‘Die EU-Guterrechtsverordnungen’ IPRax, 1, 9 (2018).
16 Cf A. Bonomi and P. Wautelet, n 8 above, 187.

17 Cf P. Mankowski, n 15 above, 13. In a wider perspective, see also: A. Bonomi,
‘The interaction among the future eu instruments on matrimonial property,
registered partnerships and successions’, in A. Bonomi and G.P. Romano eds,
Yearbook of Privat International Law 1ol. XIII - 2011 (Betlin, Boston: Otto Schmidt/De
Gruyter european law publishers, 2012), 222.
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Member State deciding the question relating to property regimes."®
The reason for this eventuality is that the rule laid down in this Article
concerns only international jurisdiction and not domestic jurisdiction,
which is to be determined in accordance with the national law of the
Member State.”” Hence the result that, in terms of both subject-matter
jurisdiction and place of jurisdiction, two different courts could be
called upon to rule within the same State.

Again, it is the very notion of Member State that may not coincide in
the Regulations involved, since while the Succession Regulation
applies to Member States, the Twin Regulations apply to Member
States that have joined the enhanced cooperation in the context of
which the property regimes Regulations were issued.”’ With the
consequence that, in the event of the involvement of a Member State
which has not joined the enhanced cooperation, the latter will have to
be considered as a third State and will continue to apply its national
law.

Finally, even if the main proceedings on the succession and the related
proceedings on the matrimonial property regime were to coincide in
the same court of the Member State, it is not a given that the court
would have to apply its national law.

It may well be required to apply a foreign law on this point, as in the
case where the deceased has chosen to apply his or her own national
law to the succession if he or she is a national of a third country’'

18 A. Bonomi, n 3 above, 54; see also: P. Bruno, n 1 above, 79 and M.P. Gasperini,
n 4 above, 26.

19 Cf A. Bonomi and P. Wautelet, n 8 above, 204, M.P. Gasperini, n 4 above, 26.

20 S.D. Schiopu, n 8 above, 43. See also: P. Quinz4 Redondo, n 1 above, 634 and 1d,
‘El Reglamento 2016/1103 sobte régimen economico matrimonial: una aproximacio'n
general’ La Ley Derecho de Familia: Revista  juridica  sobre  familia 'y menores, 6
(2018).

2l In such a case the so-called prorogation of jurisdiction would anyway be
impossible. According to this provision, if the deceased, who was a national of a
Member State, had chosen to settle the succession according to his national law, an
agreement to make the /x patriae coincide with the forum patriae would be possible.
This would not be possible on the contrary if the deceased was a national of a third
State and had chosen the law of that State. See on this point I. Kunda, S. Winkler and
T. Pertot, ‘Jurisdiction and applicable law in succession matters’, in M.J. Cazorla
Gonzalez, M. Giobbi, J. Kramberger Skerl, L. Ruggeri, S. Winkler eds, n 9 above,
109-110. See also: D. Martiny, ‘Article 4, in S. Corneloup et al eds, Le droit européen des
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It may well be required to apply a foreign law on this point, as in the
case where the deceased has chosen to apply his or her own national
law to the succession if he or she is a national of a third country.?!

régimes  patrimoniaux des couples. Commentaire des réglements 2016/1103 et 2016/ 1104
(Paris: Société de législation comparée, 2018), 46.
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Article 5
Jurisdiction in cases of divorce, legal separation
or marriage annulment/dissolution or annulment

Roberto Garetto

Regulation (EU) 2016/1103

1. Without prejudice to paragraph 2,
where a court of a Member State is
seised to rule on an application for
divorce, legal separation or marriage
annulment pursuant to Regulation (EC)
no 2201/2003, the courts of that State
shall have jurisdiction to rule on matters
of the matrimonial property regime
with  that

arising  in  connection

application.

2. Jurisdiction in matters of matrimonial
property regimes under paragraph 1
shall be subject to the spouses'
agreement where the court that is seised
to rule on the application for divorce,
legal separation or marriage annulment:

(a) is the court of a Member State in
which the applicant is habitually
resident the applicant had
resided there for at least a year

and

immediately before the application
was made, in accordance with the
fifth indent of Article 3(1)(a) of
Regulation (EC) no 2201/2003;

is the court of a Member State of

®

=

which the applicant is a national and
the applicant is habitually resident
there and had resided there for at
least six months immediately before
the application was
accordance with sixth indent of

made, in

Regulation (EU) 2016/1104

1. Where a court of a Member State
is seised to rule on the dissolution or
annulment of a registered
partnership, the courts of that State
shall have jurisdiction to rule on the

property consequences of the
registered partnership arising in
connection with that case of

dissolution or annulment, where the
partners so agree.

2. If the agreement referred to in
paragraph 1 of this Article is
concluded before the court is seised
to rule on matters of the property
consequences of the registered
partnership, the agreement shall

comply with Article 7.
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Article 3(1)(a) of Regulation (EC)
no 2201/2003

(c) is seised pursuant to Article 5 of
Regulation (EC) no 2201/2003 in
cases of conversion of legal
separation into divorce; or

d

Nawr

is seised pursuant to Article 7 of
Regulation (EC) no 2201/2003 in
cases of residual jurisdiction.

3. If the agreement referred to in
paragraph 2 of this Article is concluded
before the court is seised to rule on
matters of matrimonial  property
regimes, the agreement shall comply
with Article 7(2).

Summary: 1. Preliminary remarks. — II. The general rule of jurisdiction in case
of divorce, separation or marriage annulment. — III. Special cases and
agreement between the parties. — IV. Jurisdiction in case of dissolution or

annulment of a registered partnership.

I. Preliminary remarks.

In this Article (like in the previous one) the EU legislator pursues the
aim of avoiding the fragmentation of proceedings depending on the
cansa petendi, by concentrating jurisdiction in a single Member State.'
This means that, as in Art 4 above, also Art 5 provides for a general

U Cf P. Bruno, I regolamenti enropei sui regimi patrimoniali dei coningi e delle nnioni registrate
(Milan: Giuffre Francis Lefebvre, 2019), 85. See also A.M. Pérez Vallejo, ‘Notas
sobre la aplicacién del Reglamento (UE) 2016/1103 a los pactos premattimoniales
en previsién de la ruptura matrimonial’ Revista Internacional de Doctrina y Jurisprudencia,
105, 106 (2019); P. Quinza Redondo, ‘Armonizacién y unificacion del régimen
econémico matrimonial en la Unién Europa: nuevos desafios y oportunidades’
Revista chilena de derecho, 619, 643 (2010).
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hypothesis of ancillary jurisdiction.” This way is avoided the rooting of
related cases in different Member States, operating a concentration of
jurisdiction by connection which ends up attracting the majority of
hypotheses. The need to settle disputes concerning property regimes
arising from marriage or civil partnership usually emerges at the time
of the liquidation of such regimes as a result of the termination of the
relationship between the partners, whether is it due to death, divorce,
separation, annulment or dissolution.’

It follows that, in the event of property issues arising from the
termination of the couple’s relationship through divorce, separation,
annulment or dissolution of the civil partnership, the authority of the
Member State already seised to decide on the divorce or dissolution
will have jurisdiction to rule on these related issues.* The differences
between cases involving marriage and those involving partnership will
be addressed later.

I1. The general rule of jurisdiction in case of divorce, separation
or marriage annulment.

Art 5(1) of Regulation 1103/2016 states that when a court of a
Member State is seised to rule on a divorce, legal separation or
marriage annulment, as provided for in Regulation 2201/2003,” the
authorities of the same Member State shall have jurisdiction to rule on
any property issues arising in connection with the main issue
concerning the dissolution of the marriage.

In concrete terms, the cases to which Art 5, para 1 of Regulation
1103/2016 refers are the first four of those provided for in Art 3(1)(a)
of Regulation 2201/2003. More precisely: the habitual residence of the

2 Cf above in this Commentary, ‘Art 4, s#b n 2.

3 P Peiteado Mariscal, ‘Competencia internacional por conexién en materia de
régimen econémico matrimonial y de efectos patrimoniales de uniones registradas.
Relacién entre los Reglamentos UE 2201/2003, 650/2012, 11103/2016 vy
1104/2016” Cuadernos de Derecho Transnacional, 300, 311 (2017).

+ C. Rimini, ‘Il divorzio internazionale: le fonti e il metodo’ Famiglia e diritto, 116, 111
(2021).

> Cf R. Frimston, ‘Article 5°,. in U. Bergquist et al eds, The EU Regulation on
Matrimonial and Patrimonial Property (Oxford: Oxford University Press, 2019), 68.
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spouses; their last habitual residence, if at least one of them still resides
there; the habitual residence of the defendant or the habitual residence
of one of the spouses in the case of a joint application. In addition to
these cases, it is required to consider the criterion provided for in
point b of the same paragraph, eg the spouses’ common nationality,
and the one provided for in Art 4.

In the cases provided for in Art 5(1), the EU legislator thus identifies
‘strong’ grounds of jurisdiction,’ which automatically establish
jurisdiction in the Member State’ and exclude any other criterion.’
Moreover, the provision in point does not seem to apply when the
application concerning the matrimonial property regime is made
without any previous dispute concerning the marriage bond. Nor is it
applicable when such a dispute exists but has been filed in a third
country, where ‘third country’ must also be intended as a Member
State that is not part of the enhanced cooperation.” It follows that the
main proceedings concerning the divorce or annulment must either
already be pending or be filed simultaneously with the proceedings
concerning the matrimonial property regime."” Consequently, when
the status case is concluded, the rule of related jurisdiction provided
for in this Article should not be activated. It would be inappropriate to
assign jurisdiction to an authority which has already completed its task
by issuing a decision, as the criterion in point would make sense only
in connection with simultaneous proceedings."

In the same Article, the provision refers only to the Member State
whose courts have related jurisdiction. It does not, however, regulate
which of those courts may hear the related case on matrimonial

¢ With regard to the distinction between ‘strong’ and ‘weak’ grounds of jurisdiction,
cf P. Franzina, ‘Jurisdiction in Matters Relating to Property Regimes Under EU
Private International Law’, in A. Bonomi and G.P. Romano eds, Yearbook of
Private International Law Vol XIX - 2017-2018 (Koéln: Verlag Dr. Otto Schmidt,
2018), 163.

7 M.P. Gasperini, Jurisdiction and Efficiency in Protection of Matrimonial Propetty
Rights’ Zbornik Znanstvenibh Ragprav, 23, 33 (2019).

8 1. Viarengo, ‘Article 5, in Id and P. Franzina eds, The EU Regulations on the Property
Regimes of International Couples. A Commentary (Cheltenham: Edward Elgar, 2020), 69.
9 Cf P. Bruno, n 1 above, 87, according to which jutisdiction is conferred only when
the court finds it under the rules of Regulaton 2201/2003, and not under the
respective rules of private international law.

10 Cf 1. Viarengo, n 8 above, 71. This is also the view of P. Bruno, n 1 above, 87. 11
Cf M.P. Gasperini,n 7 above, 33.
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property regimes, the choice being left to the internal rules of the
Member State identified.”” It follows that the court hearing the main
action on divorce, separation or marriage annulment will not
necessarily be called upon to rule also on the related property matter."

III. Special cases and agreement between the parties.

The rule laid down in Art 5(1) is automatic, since it is based on
‘strong’ connecting factors. The same cannot be said for the cases
provided for in Art 5(2), where the connection is based on criteria
which are certainly ‘less strong,” not to say ‘weak,'* established by Arts
3(1)(a), fifth and sixth indents, 5 and 7 of Regulation 2201/2003.
More precisely, jurisdiction is no longer automatic, but is activated
only on a voluntary basis, when the jurisdiction of the court is that of
the Member State in which the applicant is habitually resident and has
resided there for at least one year immediately prior to the submission
of the application. Otherwise, it shall be the jurisdiction of the
Member State of nationality of the applicant, if he or she is habitually
resident there and has resided there for at least six months
immediately before the application was lodged. Or, moreover, in the
event of conversion of legal separation into divorce or, finally,
according to the law of that State, in the event of residual jurisdiction.
In all these cases, the EU legislator considered it more appropriate to
introduce certain restrictions, given that Regulation 2201/2003 offers
the plaintiff a wide range of choices when deciding which court is
competent. The obvious aim is to discourage the temptation to misuse
this opportunity to the detriment of the other party!”

It is also possible, if not probable, that in all the cases covered by Art
5(2), the Member State referred to will not be the one where the
spouses had their common residence during the marriage. This raises
more than one difficulty when it comes to resolving questions related

12 Cf P. Peiteado Mariscal, n 3 above, 310-311.

13 Cf 1. Viarengo, n 8 above, 72.

14 M.P. Gasperini, n 7 above, 32, and 1. Viarengo, n 8 above, 73.

15 P Lagarde, ‘Réglements 2016/1103 et 1104 du 24 juin 2016 sur les régimes
matrimoniaux’ Rivista di diritto internazionale privato e processuale, 679 (2016). See also
M.P. Gasperini, n 7 above, 32.

87



to property, given that this property will most often be located in the
Member State of common residence.'® To remedy this undesirable
situation, the Regulation therefore gives spouses the possibility to
avoid jurisdiction crystallising far from the Member State where they
lived together."”

If the agreement in point is concluded prior to the authority being
seised to decide on the matrimonial property regime, it must meet the
requirements of Art 7(3)."® In practice, it must be in writing and dated
and signed by the parties. However, an electronic format may also be
used, provided that in this case the medium chosen is suitable for
ensuring a durable record of the agreement.

Attention must also be paid to one point. The case concerning the
property consequences has not yet begun, but the case concerning the
status of the spouses could already be started. In such a situation,
there are those who consider that the agreement may be tacit, with the
acceptance of the jurisdiction chosen - perhaps even erroneously - by
the party bringing the case.”

The problem may arise when no court has been seised, not even to
hear the question of status, in the case of a real prenuptial agreement.
In such a hypothesis, the parties will have to be very careful when
choosing the court, given the close link between Art 5(2) and Art 7,
which leads to the conclusion that the authorities of any Member State
may not be chosen as the competent court, but only those provided
for in Art 5(2). It goes without saying that the parties may in no case
derogate from the ‘strong’ criteria laid down in Art 5(1). If the court

' A. Oprea, ‘Aspecte de drept european privind alegerea legii aplicabile regimului

matrimonial - European Law Aspects concerning the Law Applicable to Matrimonial
Regimes’ Studia Universitatis Babes-Bolyai Jurisprudentia, 125, 127-128 (2017).

" 'This is the thesis of P. Bruno, n 1 above, 88.

" Cf S. Marino, ‘Strengthening the European civil judicial cooperation: the
patrimonial effects of family relationships’ Cuadernos de Derecho Transnacional, 265, 270
(2017).

' P. Bruno, n 1 above, 89, and I. Viarengo, n 8 above, 76. See also: A.M. Pérez
Vallejo, ‘Ley aplicable y competencia judicial internacional en el Reglamento (UE)
2016/1103 sobre regimenes econdémicos matrimoniales’ Awales de Derecho, 1, 12
(2020).
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of a Member State is seised on the basis of that provision it must not
take into account the parties’ choice of a different jurisdiction”
Finally, it remains to be considered what the formal requirements are,
in the event that the authority has already been seized. The silence of
the Regulation on this point leads to the conclusion that in this case
no special form is required, and that it is sufficient a conduct that
indicates the tacit acceptance of the authority seised””

IV. Jurisdiction in case of dissolution or annulment of a
registered partnership.

Art 5 of Regulation 1104/2016 provides different rules from the other
Twin Regulation with respect to the property consequences of
registered partnerships and the issues that may arise in the event of
their termination.

The - albeit slight - differences in terminology concerning ‘related’ or
‘connected’ are not relevant, as it is quite clear that the EU legislator
intended to refer to all property matters arising in the event of the
dissolution of the family relationship, whether it be marriage or
registered partnership. The most important difference in Art 5
between the Twin Regulations is the complete reversal of the
perspective on the criteria for connection, providing for the agreement
of the parties to have jurisdiction in all cases™

In other words, when the court of a Member State is called upon to
rule on the dissolution or annulment of a registered partnership, the
authorities of that Member State will also have jurisdiction to rule on
property issues related to the main proceedings.”

The reasons for this choice can be found in the absence, unlike in the
case of marriage, of definite grounds of jurisdiction (whether ‘strong’
or ‘weak’), given that, obviously, Regulation 2201/2003 applies only to
marriage.”* It is therefore logical that, by referring the question to the

** M.P. Gasperini, n 7 above, 33 and 1. Viarengo, n 8 above, 76-77.

21 So it seems to 1. Viarengo, n 8 above, 76.

* According to P. Bruno, n 1 above, eg the proceedings on the annulment or
dissolution of the registered partnership.

» 1. Viarengo, n 8 above, 74.

* Cf 1. Viarengo, ‘Effetti patrimoniali delle unioni civili transfrontaliere: la nuova
disciplina europea’ Rivista di diritto internagionale privato e processuale, 33, 42 (2018); O.
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private international law rules of each Member State, the EU legislator
decided, in the absence of a certain and uniform point of reference,”
to make the attribution of jurisdiction in favour of the main
proceedings on the status dependent only on the agreement between
the parties.”® So in case of registered partnerships the attraction of
jurisdiction provided by Art 5 is possible just with the partners’
consent. Precisely for this reason, Art 8(1) under Regulation
2016/1104 does not refer to Art 5. A different provision, in effect,
would be in contrast with the same content of Art 57

With regard to the form of the agreement, Art 5(2) of Regulation
1104/2016 provides that, if the agreement is concluded before the
court that is seised to decide on the property consequences of the
registered partnership, the provisions of Art 7 must be complied with.
It follows that the agreement must be in writing, dated and signed by
the parties, and that any electronic form that allows a durable record
of the agreement is admissible.

Finally, with regard to further specific issues, the same considerations
related to the agreement on disputes concerning the matrimonial
property regime, can be applied, mutatis mutandis, to the property
consequences of a registered partnership’®

13

Feraci, ‘I’incidenza del nuovo regime europeo in tema di rapporti patrimoniali tra
coniugi e parti di Unioni registrate sull’Ordinamento giuridico italiano e le interazioni
con le novita introdotte dal d.gs. 7/2017 attuativo della cd. Legge Citinnd’
Osservatorio sulle fonrz, 1, 10 (2017).

» On the different regulations on the dissolution of registered partnerships in the
EU, cf R. Garetto, ‘Una nuova tassonomia per i nuclei familiari? Prospettive e
problemi nella nuova regolamentazione UE in Italia e in Europa’, in I. Riva ed,
Famiglie transfrontaliere: regimi patrimoniali ¢ successori. Casi di studio. Atti del Convegno di
Torino, 8 novembre 2019 (Turin: Universita degli Studi di Torino, 2021), 28-30.

% Cf on this point M.P. Gasperini, n 7 above, 32, I. Viarengo, n 8 above, 74-75, and
P. Bruno, n 1 above, 90.

7 C. Grieco, ‘The role of party autonomy under the regulations on matrimonial
property regimes and property’ Cuadernos de Derecho Transnacional, 457, 467 (2018).

% Cf para I1I above.
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Article 6
Jurisdiction in other cases

Federico Pascucci

Regulation (EU) 2016/1103

Where no court of a Member State has
jurisdiction pursuant to Article 4 or 5 or
in cases other than those provided for
in those Articles, jurisdiction to rule on
a matter of the spouses’ matrimonial
property regime shall lie with the courts
of the Member State:

(a) in whose territory the spouses are
habitually resident at the time the
court is seised; or failing that

(b) in whose territory the spouses were
last habitually resident, insofar as
one of them still resides there at the
time the court is seised; or failing
that

(¢) in whose territory the respondent is
habitually resident at the time the
court is seised; or failing that

(d) of the spouses’ common nationality
at the time the court is seised.

Regulation (1) 2016/1104

Where no court of a Member State has
jurisdiction pursuant to Article 4 or 5 or
in cases other than those provided for
in those Articles, jurisdiction to rule on
the property consequences of a
registered partnership shall lie with
the courts of the Member State:

(a) in whose territory the partners are
habitually resident at the time the
court is seised, or failing that

(b) in whose territory the partners
were last habitually resident, insofar
as one of them still resides there at
the time the court is seised, or
failing that,

(c) in whose territory the respondent is
habitually resident at the time the
court is seised, or failing that,

(d) of the
nationality at the time the court is

partners’  common

seised, or failing that,

(e) under whose law the registered
partnership was created.

Summary: I. General remarks. — II. Cases of residual jurisdiction. — ITI. The special

nature of civil unions.

I. General remarks

The connecting factors laid down in Arts 4 and 5 of the Twin
Regulations, while covering most of the cases concerning jurisdiction,
do not completely exhaust the spectrum of cases concerning it. The
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European legislator has therefore taken care to provide that, even
outside the cases governed by the previous Articles, there is in any
case - at least in principle - a single authority to which the dispute is
referred.'

This function has been entrusted to Art 6 of the Twin Regulations,
which basically identify two areas not covered by the general criteria,
namely cases related to succession or dissolution/cancellation of
marriage or civil partnership, which do not however meet the
requirements laid down in Arts 4 and 5, and cases that are not tout
court related to them. Moreover, according to a part of the doctrine,
only cases connected with the dissolution of the marriage/civil
partnership that did not meet the criteria of Art 5 would fall within the
scope of Art 6. It seems to take it for granted that, on the contrary,
any jurisdictional question concerning property regimes arising from
the succession could always be resolved on the basis of the general
rule of Arts 4 ofthe Twin Regulations™.

Regardless of whether one wishes to accept the latter hypothesis or
not, it is objective that Arts 6 of both Regulations propose a per se
general, but subsidiary, rule of jurisdiction by exclusion. There is an
obvious attempt to extend jurisdiction also to those Member States
which would not normally have it.

To do so, the European legislator uses a proper ‘hierarchical pyramid’
of criteria in which the preceding automatically excludes the following.
On the basis of these criteria, the court seised cannot make a ‘quail’s
leap’, eg skipping one or more ‘levels’, but must declare its jurisdiction
only if one of the criteria enables it. This under condition that the
higher criterion does not entrust jurisdiction to the authority of
another Member State.’

I1. Cases of residual jurisdiction

More analytically, Arts 6 of Regulations 1103 of 2016 provide for 4
‘levels’ of residual jurisdiction: (1) the territory of the Member State

V' P. Bruno, I regolamenti europei sui regimi patrimoniali dei coningi e delle unioni registrate

(Milan: Giuffre, 2019), 93 and P. Franzina, ‘Article ¢°, in 1. Viarengo and P.
Franzina eds, The EU Regulations on the Property Regimes of International Couples. A
Commentary (Cheltenham: Edward Elgar, 2020), 79.

2 'This seems to be the thought of P. Franzina, n 1 above, 79.

3 Cf P. Franzina, n 1 above, 81.
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where the spouses (or partners) are habitually resident at the time the
court is seised; (2) the territory of the Member State where the
spouses (or partners) were last habitually resident, if at least one of
them still resides there at the time the application is made; (3) the
territory of the Member State where the defendant is habitually
resident at the time the application is made; and, lastly (4) the Member
State of the common nationality of the spouses (or partners) at the
time the authority is seised.

It remains to be seen, however, what is to be considered as ‘habitual
residence’ and ‘common nationality.” With regard to the first question,
it may be helpful to recall the ruling of the Court of Justice in the
Magdalena Fernandez case, according to which ‘habitual residence’ is
to be defined as the place where the person concerned - in this case
the spouse or partner - has established, ‘with the intention that it
should be of a lasting character, the permanent or habitual centre of
his interests.”* Consequently, the determination of habitual residence
will be based on duration, regularity and the reasons why the spouses
(or partners) settled in that particular Member State. All this will be
assessed in the light of the individual interests (profession, family,
health, etc.) pursued by both.”

With regard to common nationality, problems arise when dealing with
individuals with dual or even multiple nationalities. On this point,
since it is not possible to use the letter of Arts 6 of both Regulations,
which say nothing on the matter, reference should be made
respectively to Recital 50 of Regulation 1103/2016 and Recital 49 of
Regulation 1104/2016. It follows from these recitals that when
nationality is used as a connecting factor, the question of how to
consider a person with multiple nationality is a preliminary element
that goes beyond the scope of the regulations and as such should be
left to national legislation, subject always to compliance with general
EU principles.

This means that in order to solve the problems concerning spouses (or
partners) with double or multiple nationalities, reference must be made
to the rules of private international law applied by the court before

* Case C-452/93 P Pedro Magdalena Fernandez ~v  Commission of European
Communities [1994] ECLI: EU:C:1994:332, para 22.
5 P. Franzina, n 1 above, 82.
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which the case is brought, with the caveat that these rules must be
excluded, or at least adapted, if they are contrary to the principles of
the Union (first and foremost, certainly the anti-discrimination
principle on the basis of nationality, in this case).

On the one hand, the latter criterion has the undoubted advantage of
establishing a fairly reliable link with a competent court. However, it is
very weak in comparison with the previous criteria which, by referring
to habitual residence, are certainly stronger. With the risk of
‘disconnecting’ the parties from the court probably best suited to
decide the property issue arising between them®.

ITI. The special nature of civil unions

The above considerations are valid also for Art 4 of Regulation
1104/2016. This Article adds a final criterion to the four already
examined, which may be defined as a closing criterion, according to
which, in the absence of all the others, jurisdiction must be entrusted
to the authority of the Member State under whose law the registered
partnership was formed.

The rationale of the latter rule is clear. Given the lack of a general
recognition of this institution at Community level, the European
legislator, concerned that the partners would be denied access to
justice, has established a final link that makes it possible to always
identify an authority that will not be able to decline jurisdiction on the
grounds that its law does not recognise registered partnerships.’

S This is the risk referred to by P. Bruno, n 1 above, 94.
"P. Bruno, n 1 above, 94-95 and P. Franzina, n 1 above, 80-81.
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Article 7
Choice of court

Federico Pascucci

Regulation (F1) 2016/1103 ~ Regulation (EU) 2016/1104

1. In cases which are covered by Article
6, the parties may agree that the courts
of the
applicable pursuant to Article 22, or
point (a) or (b) of Article 26(1), or the
courts of the Member State of the
conclusion of the marriage shall have

Member State whose law is

exclusive jurisdiction to rule on matters
of their matrimonial property regime.

2. The agreement referred to in
paragraph 1 shall be expressed in
writing and dated and signed by the
parties.  Any

electronic means which provides a

communication by

durable record of the agreement shall
be deemed equivalent to writing;

Summary: 1. Preliminary remarks. —

the agreement. — III. TFormal

civil unions.

I. Preliminary remarks

II. The
requirements. —

1. In cases which are covered by Article
6, the parties may agree that the courts
of the Member State whose law is
applicable pursuant to Article 22 or
Article 26(1) or the courts of the
Member State under whose law the
registered partnership was created
shall have exclusive jurisdiction to
rule on the property consequences
of their registered partnership.

2. The referred to in
paragraph 1
writing and dated and signed by the
parties.  Any
electronic means which provides a
durable record of the agreement shall

be deemed equivalent to writing.

agreement
shall be expressed in

communication by

substantive requirements of

IV. Particular assessment of

The Twin Regulations do not completely exclude the autonomy of the
parties in choosing the body to which jurisdiction is to be entrusted.
They allow the parties, subject to certain conditions, to conclude
choice-of-court agreements in favour of the Member State whose law
is applicable or the Member State where the marriage was celebrated
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or the registered partnership formed." The European legislator does
not choose to establish a general clause on this point. It lays down a
rule for particular cases which, once wvalidly activated, allows
contractual autonomy to obtain an effect both derogating from and
extending jurisdiction.” Once the agreement has been concluded in
accordance with Arts 7 of the Twin Regulations, only the courts of the
chosen Member State will be entitled to hear the matter, whereas the
courts of the excluded States will not be able to claim jurisdiction for
themselves.

As stated in Recitals 36 and 37, the aim of the European legislator
with these rules is to increase legal certainty, predictability and the
autonomy of the parties. Indeed, the linking of jurisdiction to the
choice of applicable law has the undoubted advantage of linking the
Jorum to the ius. This greatly facilitates the judge’s task,” who will be
spared the embarrassment - and the difficulty - of having to judge
using a foreign law. In addition, the reference to the State in which the
marriage is celebrated or the union has been formed overcomes the
many uncertainties that may arise with regard to the identification of
the habitual residence of the spouses or partners.

I1. The substantive requitements of the agreement

The agreement on jurisdiction may take place in the cases provided for
in Art 6 of the Twin Regulations and for the Authorities of those
Member States whose law is applicable pursuant to Art 22 or to Art

26(1)(a) and (b).

1 Cfr. P. Bruno, I regolamenti enropei sui regimi patrimoniali dei coningi e delle unioni registrate
(Milan: Giuffre Francis Lefebvre, 2019), 101.

2 P. Franzina, ‘Article 7°, in 1. Viarengo and P. Franzina eds, The EU Regulations on the
Property Regimes of International Couples. A Commentary (Cheltenham: Edward Elgar,
2020, 86.

3 Ibid, 89. On this issue see also M.P. Gasperini, ‘Jurisdiction and Efficiency in
Protection of Matrimonial Property Rights’ Zbormik Znanstvenib Ragprav, 23, 34
(2019), for whom the intention of the European legislator to promote the union
between forum and ius is clear. On the other hand, P. Bruno, n 1 above, 103, seems
critical on this point, as he points out that linking the choice of the parties to the
criteria of Art 26(1), eg to factors referring to the past, creates the risk that in the
meantime the couple has lost all contact with those countries.

4 Cfr. P. Franzina, n 2 above, 89.
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In the first case (Art 22): the law of the State of habitual residence of
the spouses/future spouses (ot: partners/future partners) or of one of
them or of the nationality of one of them at the time the agreement is
concluded.

In the second case (Art 26(1)(a) and (b)): state of the spouses (or:
partners’) first common habitual residence after the marriage (or: after
the establishment of the registered partnership) and of their common
nationality at the time the marriage is concluded (or the registered
partnership is established) or, finally - as stated above - the State of the
conclusion of the marriage (or of the establishment of the registered
partnership).

This means that the choice-of-court rule is a rule of residual
application,” which is triggered only when the exclusive jurisdictions
provided for in cases of succession or definition of status are not
triggered, since in such cases the choice of the parties would be
disregarded ex Jege.”

From this point of view, as authoritative legal literature has pointed
out,” the parties’ freedom of choice as regards jurisdiction would
appear to be of ‘insignificant’ importance. In fact, the need to settle
issues concerning the matrimonial property regime usually arises in
connection with succession matters or separation, divorce or
dissolution of the union. It must be said, however, that the cases
addressed by Arts 4 and 5 of the Twin Regulations are not exhaustive
of all possible hypotheses. Moreover, although within very narrow
margins, Art 5(2) also provides for cases in which the jurisdiction of
the court seised is subject to the choice of the parties. It follows that
there is still a residual margin for private autonomy in the choice of
competent authority in matters of property regimes.

The agreement in question may take place at any time, whether before
the celebration of the marriage or the establishment of the

5 See on the issue. P. Bruno, n 1 above, 102.

6 P. Franzina, n 2 above, 86, according to which in cases of succession or
status ‘no choice’ is not possible.

7 M.P. Gasperini, n 3 above, 35. But contra seems M. Revillard, ‘L autonomie de la
volonté dans les relations de famille internationales: regards sur les récents

instruments internationaux’, in A Commitment to Private International law - Essays in
Honour of Hans van Loon (Cambridge: Intersentia, 2013), 487.
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partnership, or after the marriage or the partnership, or when the
question arises, or even when the proceedings are already pending.”

ITI. Formal requirements

The parties” agreement must also be subject to strict formal
requirements in order to be valid. As provided for in Recitals 46 and
47, it must be in writing, dated and signed by the parties.’

Furthermore, as can be argued from Art 7(2), the agreement must be
documented and documentable, also for purposes of proof."” From
this point of view, the European legislator has also considered
‘electronic means which provides a durable record of the agreement’
to be equivalent to writing. According to a part of the doctrine, the
rule should be interpreted literally, so that it would be sufficient that
the electronic medium merely provides for the possibility of recording
the agreement, irrespective of the actual recording by one or both
parties."!

The Twin Regulations do not lay down any additional requirements
for validity. They thus leave the question open as to what additional
requirements may be required: possibly by the law of the Member
State to whose courts jurisdiction is entrusted, or by the law of the
Member State in which one or both spouses are habitually resident. In
the first case, some believe that the provisions of Art 25(1) of
Regulation 1215/2012 may be helpful. According to that Article, when
the parties have concluded an agreement to confer jurisdiction to the
authorities of a Member State, the validity of that agreement must be

® P. Pranzina, n 2 above, 86, according to which when proceedings are already
pending it is up to the domestic law of procedure to determine the time limit within
which the agreement should be concluded. In contrast, M.P. Gasperini, n 3 above,
34, who makes reference to an out-of-court agreement to be concluded before the
commencement of proceedings concerning property regimes.

? According to P. Bruno, n 1 above, 103, these requirements are necessary to ensure
that both spouses and partners are aware of the consequences of their choice. The
same view is expressed by P. Franzina, n 2 above, 90.

0 Cf P. Franzina, n 2 above, 90.

" See on the issue P. Bruno, n 1 above, 104-105, for which an exchange of emails
between the parties clearly indicating their agreement would thus be sufficient for
the agreement to be regarded as having been concluded in accordance with the
requirements of Art 7 and thus valid.
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verified in the light of the law of that Member State.'” In the second
case, on the other hand, the requirements of the law of the State of
residence of one or both spouses would have to be met, as laid down
in Recitals 46 and, in particular, 47 of the Twin Regulations.13 In the
event of a discrepancy between the required criteria, in order to
comply with the principle laid down in Recital 46, according to which
there should be no change of the chosen law without an explicit
manifestation of the will of the spouses or partners, it would be
preferable to opt for the argument that it is sufficient to comply with
the requirements of a single State (that of the chosen law, that of the
common residence or that of the residence of the individual spouse or
partner).

IV. Particular assessment of civil unions

Art 7 of Regulation 1104/2016 on civil unions refers both to the cases
provided for in Art 22 (which means that jurisdiction may be
entrusted to the courts of the State of habitual residence of one or
both partners or future partners at the time of the agreement, of the
nationality of one of the partners or future partners, or of the
establishment of the registered partnership) and to all the cases
provided for in Art 20, i.e., in the absence of a choice, to the courts of
the State where the civil partnership was established. According to
some scholars, this means that the criterion of the law of the State
where the civil partnership is registered is both a competing criterion
within the autonomy recognised by the parties and a residual criterion
in the event that there is no choice."*

On the other hand, there are no differences with regard to the formal
requirements of the agreement, so the same considerations made for
marriage agreements apply mutatis mutands.

2 P, Franzina, n 2 above, 90-91.
5 P. Bruno, n 1 above, 105.
4 Cf P. Bruno, n 1 above, 102.
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Article 8
Jurisdiction based on the appearance of the defendant

Maria Paola Nico

Regulation (F1J) 2016/1103

1. Apart from jurisdiction derived from
other provisions of this Regulation, a
court of a Member State whose law is
applicable pursuant to Article 22 or
point (a) or (b) of Article 26(1), and
before which a defendant enters an
appearance, shall have jurisdiction. This
rule shall not apply where appearance
was entered to contest the jurisdiction,
or in cases covered by Article 4 or 5(1).

2. Before jurisdiction
pursuant to paragraph 1, the court shall
ensure that the defendant is informed
of his right to contest the jurisdiction

assuming

and of the consequences of entering or
not entering an appearance.

Regulation (1) 2016/1104

1. Apart from jurisdiction derived from
other provisions of this Regulation, a
court of a Member State whose law is
applicable pursuant to Article 22 or
Article 26(1), and before which a
defendant enters an appearance shall
have jurisdiction. This rule shall not
apply where appearance was entered to
contest the jurisdiction, or in cases
covered by Article 4.

2.  Before assuming jurisdiction
pursuant to paragraph 1, the court shall
ensure that the defendant is informed
of his right to contest the jurisdiction
and of the consequences of entering or
not entering an appearance.

Summary: I. Jurisdiction based on the appearance of the defendant. General. —
II. Limits to the operability of tacit submission. — III. The objectives pursued by the

Art 8.

I. Jurisdiction based on the appearance of the defendant.

General.

Arts 8 of Regulations (EU) 1103/2016 and 2016/1104 provide for the
possibility to incardinate the jurisdiction, as well as in cases where the
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competent judicial authority results from other provisions, in a given
State as a result of the defendant’s appearance in court!

However, for the purposes of the second subparagraph, that criterion
shall not apply if the appearance is intended to contest the lack of
competence.

It is, therefore, an instrument establishing a further and specific title of
jurisdiction.

It is in Chapter II that the Regulation provides guidelines for the
choice of authority and the determination of competence’

The appearance of the defendant is configured as a procedural
acceptance through the formal requirement of the tacit prorogation of
jurisdiction and is accompanied by the express prorogation referred to
inart 7.

The choice of the parts turns out to be a guidelines, within a
multiplicity of criteria identified by law.

I1. Limits to the operability of tacit submission.

The institution of the tacit prorogation does not constitute a novelty
but is present in other European regulations’ and outlined in other
international instruments:* it must be interpreted as meaning that a
court of a Member State becomes competent where, although the
defendant is not treated in the same way as the general and special
criteria laid down in that Regulation, he shall appear before him.

It’ s clear that there is a growing role for private autonomy, but there is
also a strict system of control over the presence of an effective, free
and conscious agreement to prorogate jurisdiction.

Although no express submission is required, the Articles in comment
contain an invitation to the court before which the defendant appears

VP, Bruno, I Regolamenti enrgpei sui regimi patrimoniali dei coningi e delle unioni registrate.
Commento ai Regolamenti (UE) 24 gingno 2016, nn. 1103 ¢ 1104 applicabili dal 29 gennaio

2019 (Milan: Giuffre Francis Lefebvre, 2019).

2 1. Viarengo, ‘Effetti patrimoniali delle unioni civili transfrontaliere: la nuova
disciplina europea’ Rivista di diritto internazgionale privato e processuale, 41-42 (2018).

3> Art 5 of EU Regulation 44/2001.

4 The institution of the tacit prorogation is alsocontained in Art 18 of the Brussels
Convention of 27 September 1968.
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to ensure that the defendant is informed of his right to contest
jurisdiction.

It should be added that the appearance of the defendant renders
inoperative a previous agreement between the spouses or partners on
the identification of the judge, conferring exclusivity on the
prorogated court even if previously the parties had indicated their
intention to bring an action before a court of a third country.

The tacit submission prevails over the expressed one: consequently,
the tacit will prevail over the one expressly agreed upon.

In order to verify the validity of the choice of court agreement from a
substantive point of view, it is necessary that the court must, on the
one side, coincide with the one whose law is applicable pursuant to
Art 22 and 26 and shall not have jurisdiction in the same way as Arts 4
and 5 of those Regulations: those titles shall prevail over the others. A
similar formulation is referred to in art 24 of the Regulation (EU) no
44/2001.

Regulation no 44/2001, Regulation no 2016/1103 and Regulation no
2016/1104 reflect a policy choice of the European legislator consistent
with the Court of Justice.

In fact the institution of tacit prorogation of jurisdiction is endorsed
to European case law.

The Court of Justice, ruling in the context of a dispute in which the
parties had concluded a convention conferring jurisdiction,
recognition and enforcement of judgments in civil and commercial
matters, which provide as grounds for non-recognition infringement
of the rules of special jurisdiction, concern the non-recognition of
judgments given by an inadmissible court not seised in accordance
with those rules.

They are therefore not applicable where the decision has been given
by a court having jurisdiction, a case which relies, in particular, in the
case of the court seised - even if it does not comply with those rules of
special jurisdiction - in which the defendant is constituted and there is
no objection of lack of jurisdiction.

Finally, it appears that the instrument of the tacit prorogation reflects
the operative principle of the process, resulting in full agreement as it
leaves to the party the choice to challenge in good time the legitimacy
of the choice of court made by the other party.
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There is, therefore, no contradiction between the principles of tacit
prorogation and infringement of the rules of jurisdiction.

ITI. The objectives pursued by the Art 8.

The general intention of the Regulation is to promote legal certainty in
the European Union the autonomy of the parties while avoiding,
however, any denial of justice.

The supranational legislator did not choose the elaboration of a
system based on a general title of jurisdiction but provided for the
choice of numerous derogatory forums that are variously inspired’
The requirement of jurisdiction is therefore not difficult to satisfy; the
multiplicity of Courts choice would, in fact, undermine the
predictability of solutions, while encouraging the dynamics of forum

shopping.

® M. Pinardi, T Regolamenti europei del 24 giugno 2016 nn 1103 e 1104 sui regimi
patrimoniali tra coniugi e sugli effetti patrimoniali delle unioni registrate’ Revista della
cooperazione ginridica internagionale, 104 ff. (2018).
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Article 9
Alternative jurisdiction

Maria Paola Francesca Bottoni

Regulation (EU) 2016/1103

1. By way of exception, if a court of the
Member State that has jurisdiction
pursuant to Article 4, 6, 7 or 8 holds
that, under its private international law,
the marriage in question is not
recognised for the purposes of
property regime
proceedings, it may decline jurisdiction.
If  the decides to

jurisdiction, it shall do so without undue

matrimonial

court decline

delay.

2. Where a court having jurisdiction
pursuant to Article 4 or 6 declines
jurisdiction and where the parties agree
to confer jurisdiction to the courts of
any other Member State in accordance
with Article 7, jurisdiction to rule on
the matrimonial property regime shall
lie with the courts of that Member
State.

In other cases, jurisdiction to rule on
the matrimonial property regime shall
lie with the courts of any other Member
State pursuant to Article 6 or 8, or the
courts of the Member State of the
conclusion of the marriage.

3. This Article shall not apply when the
parties have obtained a divorce, legal
separation or marriage annulment
which is capable of being recognised in

the Member State of the forum.

Regulation (EU) 2016/1104

1. If a court of the Member State that
has jurisdiction pursuant to Article 4, 5,
or point (a), (b), (c) or (d) of Article 6
holds that its law does not provide
for the institution of registered
partnership, it may  decline
jurisdiction. If the court decides to
decline, it shall do so without undue
delay.

2. Where a court referred to in
paragraph 1 of this Article declines
jurisdiction and where the parties agree
to confer jurisdiction to the courts of
any other Member State in accordance
with Article 7, jurisdiction to rule on
the property consequences of the
registered partnership shall lie with
the courts of that Member State.

In other cases, jurisdiction to rule on
the property consequences of a
registered partnership shall lie with
the courts of any other Member State
pursuant to Article 6 or 8.

3. This Article shall not apply when the
parties have obtained a dissolution or
annulment of a registered partnership
which is capable of being recognised in
the Member State of the forum.
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Summary: I. Introduction: the genesis of Art 9 of the Regulation (EU) 2016/1103
and Regulation (EU) 2016/1104. — II. Analysis of Art 9: structure and objectives
of the provision. — III. Practical applications and usefulness of Art 9 of the
Regulation (EU) 2016/1103. — I'V. The peculiarities of Art 9 of the Regulation (EU)
2016/1104.

I. Introduction: the genesis of Art 9 of the Regulation (EU)
2016/1103 and Regulation (EU) 2016/1104

Under the heading ‘Alternative competence,” Art 9 of the Regulation
(EU) 2016/1103, dedicated to property regimes between spouses and
Art 9 of the Regulaton (EU) 2016/1104 on the property
consequences of registered partnerships, allow the courts of a Member
State - whose law does not know the institution of registered
partnership or does not recognize marriage - to decline their
jurisdiction.

In spite of the almost perfect coincidence between the two regulations,
such as to have deserved the appellation of “Twin”
regulations, significant differences may be observed within the
discipline of the ‘competence,” which do not recommend the unitary
treatment of the two rules. However, it must be noted that in both
Regulations, Art 9 has been created with the aim of ensuring
effective justice for those who got married or registered the
partnership, in places geographically and legally different from those
in which the communion of life and interests was then achieved.
Art 9 provides a solution to the case in which the court competent to
deal with issues related to the registered partnership/matriage by
virtue of the canonical criteria, declines its jurisdiction, thus allowing
the parties, spouses or partners, to apply to another court.
The provisions set out in Art 9 do not represent a novelty in the
European framework, as Art 13 of the Regulation (EU) 1259/2010
adopted by the Council of the European Union on 20 December 2010

' N. Joubert, ‘La derniére pierre (provisoire?) a I’édifice du droit international privé
européen en maticre familiale Les réglements du 24 juin 2016 sur les régimes
matrimoniaux et les effets patrimoniaux des pattenariats enregistrés’ Revue critique de
droit international privé, 1, 1-26 (2017).
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already contained provisions applicable to cases of divorce and
separation.

Art 13 of the Regulation (EU) 1259/2010 entitled ‘Differences in
national law’ lays down in fact that the courts of a Member State,
whose law does not provide for divorce or does not consider the
marriage in question valid, are not obliged to issue a decision under
the Regulation. Art 13 of the Regulation (EU) 1259/2010 is a rule of
public order which allows the exclusion of the applicable law when the
foreign law is in conflict with these values. Similar provisions are
contained in the Regulation (EC) 2201/2003. However, there is a
diametrically opposite view. The Regulation (EC) 2201/2003, in fact,
restricts the importance of public order by establishing that the
divergence between national legislation, the difference of the
preconditions and conditions which are required by the various
systems for the dissolution of marriage does not preclude recognition.”
Some authors have identified in Art 13 the weak point of the future
construction of judicial cooperation, as its application in conjunction
with the criteria of jurisdiction laid down in the Regulation (EC)
2201/2003, would have led to hypotheses of denial of justice. Think of
the case of a same sex couple who has contracted marriage in the State
other than Italy, where the couple resides permanently.’ In the event of
a marital crisis, according to Regulation (EC) 2201/2003, the Italian
judge would have exclusive jurisdiction, but he does not know the
institution of same sex marriage, because it is absent in the Italian legal
system. For hypotheses such as this, the need was felt to provide for
the insertion of an alternative jurisdiction,’ which gives the power to
deal with the issue to the court other than that of the State in which
divorce or separation cannot be pronounced, because they are not
recognized.

> 1. Viarengo, ‘Il regolamento UFE sulla legge applicabile alla separazione e al divorzio
e il ruolo della volonta delle parti’ Rivista Diritto Internagionale Privato e Processuale, 111,
623 (2011). The same doubts developed by theorists and commentators are shared
by the Commission itself in doc. 17046/10.

* The example in the text is made by 1. Viarengo, ibid.

* See: Council statement in Doc. 17046/10, Annex L. See also Rapporteur Tadeusz
Zwiefka’s Explanatory Statement to the Draft report of the European Parliament on
the proposal for a regulation of 26 October 2010.
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The European legislator provides for these requirements with the
enactment of Art 9, whose wording does not stand out for clarity and
has raised doubts in doctrine’ that one can legitimately expect that they
will turn into concrete issues in the courtrooms.

I1. Analysis of Art 9: structure and objectives of the provision

As anticipated, the first objective pursued by Art 9 is to avoid the
denial of justice that would occur when spouses or partners decide to
institute legal proceedings, but the court cannot rule on the
application by disregarding the institution of marriage or that of
registered partnership. Such rejection would result in a violation of
fundamental rights inherent in family life, whether this originated from
a homoaffective or heteroaffective union.’

If the court seised, because it is the court of the succession, because it
has jurisdiction pursuant to Art 6, because it is subject to the
agreement of the parties, because it has become competent for the
appearance of the defendant, considers that it is not competent, it
could, without undue delay and in exceptional cases, decline its
jurisdiction.

A general look at the whole Regulation requires us to ask ourselves
whether this court, who has the power to declare its own
incompetence, may also be the court called upon to rule on divorce,
separation or the annulment of marriage.

The failure to recall Art 5 of the same Regulation, which serves to
concentrate in a single jurisdiction the decision on the fate of the
marriage bond and its patrimonial consequences, requires to give a
negative answer to this question and to consider that the competent
court in the matter of divorce/separation pursuant to Art 5, cannot
dismiss the proceedings. To confirm this, in its last part, Art 9 states

> N. Joubert, n 1 above, 14.

¢ The interpretation of the concept of the family proposed at European level is now
beyond the formal legal qualification of the relationship, and the right to marry
cannot be limited to marriage between two persons of different sex, as recognised in
numerous EDU Court rulings, cf EDU Court, Sec. 1, 24 June 2010, Schalk and Kopf v
Aoustria, no 30141/04; EDU Court, Grand Chamber, 16 July 2014, Hamalainen v
Finland, no 37359/09; EDU Coutt, Sect. IV, 21 July 2015, Oliari and others v Italy, nos
18766/11, 36030/11.
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that the same shall not apply if the parties have obtained a decision on
divorce, legal separation or marriage annulment, which may be
recognised in the Member State of the forum, thus safeguarding the
systematic uniformity of the Regulation and overcoming the failure to
recall Art 5.

In its second part, Art 9 states that where the competent court in case
of death of a spouse (Art 4) or the court identified according to the
functional-territorial criteria referred to in Art 6 (residence and
domicile), declines its jurisdiction, the parties can identify the
competent authority to decide. With reference to Art 7, it becomes
obvious that the identification of the competent authority to decide
should be designated by means of a written, dated and signed
agreement, from which it emerges that the spouses are fully aware of
the consequences of their choice. Along the lines of the provisions of
Arts 22 and the following of the same Regulation, with regard to the
applicable law.

The option granted to the parties confirms the pre-eminent role that
autonomy of will has assumed as an international private technique.’
In the context of family relations, in particular, it is considered the
most suitable one to protect the material interests of persons involved
in the unique family dynamic. The rule allows spouses/partners to
identify the most appropriate forum to meet their needs.

ITI. Practical applications and usefulness of Art 9 of the
Regulation (EU) 2016/1103

Having examined the content of the legislation, it is now possible to
envisage some examples of practical application.

Think, for example, of a couple of Latvian origin, same sex, united in
marriage in France, permanently resident in Poland and eager to
change their patrimonial regime. Letter a) of Art 6 of the Regulation,
on the basis of the criterion of habitual residence, allows the Polish
court to be identified as competent. However, let us imagine that the

7 P. Franzina, ‘L’autonomia della volonta nel regolamento “Roma I” sulla
legge applicabile ai contratti’ in A.M. Benedetti et al eds, La futela dei “soggetti deboli” tra
diritto internazionale, dell’Unione europea e diritto interno (Rome: Aracne Editrice, 2012),
29-53.
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latter feels unable to accept the request; on the assumption that the
Polish legal system does not recognise the validity of a same sex
marriage. The legal lack in the Polish legal system precludes a ruling
on the couple’s assets.

Questio inris: what changes thanks to Art 9 of the Regulation (EU)
2016/1103?

At the first appearance hearing (in the silence of the provision, this is
considered to be the useful moment in which to declare the
incompetence in order to fulfil the not better specified requirement of
the without undue delay’) the Polish court declares that it has no
jurisdiction and rejects the application, thereby granting a temporary
refusal of protection. The parties to this point may agree to confer
jurisdiction on the courts of any other Member State pursuant to Art 7
‘Election of the forum.

In identifying the court, it would not be a good thing to designate as
competent the court of the State 1 of which the spouses are citizens,
because; like the authority of the place where the spouses are resident,
such court would decline the demand for a change of the patrimonial
regime, assuming the same reasons as the Latvian colleague. Here then
is the usefulness of the provision in comment: as a result of Art 9, the
choice of spouses must and may apply to the court of the place where
the marriage was contracted, in the present case, the French one.

IV. The peculiarities of Art9 of the Regulation (EU) 2016/1104

As pointed out at the beginning, it is not possible to deal jointly with
the two Regulations as Art 9 of the Regulation (EU) 2016/1103 and
Art 9 of the Regulation (EU) 2016/1104 have significant differences
which require separate treatment.”

The enactment of the Regulation (EU) 2016/1104 was accompanied
by the awareness that some courts would have to rule on the property
effects of registered partnerships not recognized in their own State. In
order to overcome these difficulties, Regulation (EU) 2016/1104 itself
introduces to Art 3 an unambiguous notion of ‘registered partnership.

8 P. Bruno, I Regolamenti europei sui regimi patrimoniali dei coningi e delle unioni registrate.
Commento ai Regolamenti (UE) 24 giugno 2016, n. 1103 ¢ 1104 applicabili dal 29 gennaio
20719 (Milan: Giuffre, 2019), 12.
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Art 9 of the Regulation (EU) 2016/1104 differs from Art 9 referred to
in the Regulation (EU) 2016/1103 because it does not provide for the
exceptional nature of the declinatory, the phrase ‘in exceptional cases’
disappears, the reference to the titles of jurisdiction on the basis of
which the court which disposes of jurisdiction is seised changes and
the reference to private international law referred to in “Twin’ Art 9,
here is done to domestic law namely national law.”

The reasons for these differences are explained in Recital 36. The
institution of registered partnerships is not known in all the legal
systems of the Member States. It is clear that in the first case
(Regulation (EU) 2016/1103) in order to decline its jurisdiction, the
court seised must determine whether ‘under its private international
law’ the marriage in question is recognised for the purposes of the
proceedings of the property regime. In the second case, the court’s
declaration will depend on whether or not the law of the forum
provides for the institution of the registered partnership.

At the procedural level, Art 9 does not provide guidance on the
identification of the moment from which and within which the
declaration of jurisdiction can intervene, nor does it care about the
consequences in terms of limitation that may lead to rejection, nor
does it provide for the enforceability of the initiative of the
spouses/partners in respect of third-party creditors."’ In the absence
of any indication, it is considered that these questions should be
solved in accordance with the law of the State of the court seised at a
later stage."'

The issue of forum shopping and forum running, raised in reference to
previous Regulations on divorce and separation, then finds its course."”

° P. Bruno, n 8 above, 13.

10 P Lagarde, ‘Réglements 2016/1103 et 1104 du 24 jun 2016 sur les
regimes matrimoniaux et sur le régime patrimonial des partenariato
enregistrés’, Rivista italiana di Diritto Pubblico Comunitario, V, 676-686 (2016).

I P, Franzina, n 7 above.

13 As long ago as March 2005, the European Commission, in its Green Paper
on applicable law and jurisdiction in matters of divorce, COM(2005) 82,
Brussels, 14 March 2005, expressed doubts and concerns about elusive phenomena,
such as divorce tourism.
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The last guestio iuris, concerns the compatibility between Art 9 and Art
31 ‘Public policy (ordre public)’ to which every other provision of the
Regulation should be parameterized. According to Art 31 in fact the
application of the provision of the State law specified by this
Regulation may be excluded only if such application is manifestly
incompatible with the public policy of the forum.

The specification of the forum refers the provision to a set of rules
and principles territorially circumscribed in the place where the
dispute is taking place, but the latter provision seems to neglect that
complex of rules which are superimposed on the public policy of the
forum and on the national legal order, such as the right to respect for
private and family life, the right to an effective remedy and the
prohibition of discrimination, can raise doubts about the legitimacy of
a decline in jurisdiction."

4 For more information on the issue of national and international public order, cf
G. Petlingieri and G. Zarra, Ordine pubblico interno e internazionale tra caso concreto e
sistema ordinamentale (Naples: Edizioni Scientifiche Italiane, 2019); F. Angelini, Ordine
pubblico e integrazione costituzionale europea (Padua: Cedam, 2007); S.M. Carbone, ‘1
diritti della persona tra CEDU, TUE e ordinamenti nazionali’ Diritto dell’'Unione
Europea, 25 (2013).
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Article 10
Subsidiary jurisdiction

Lucia Ruggeri

Regulation (EU) 2016/1103

Wherte no court of a Member State has
jurisdiction pursuant to Article 4, 5, 6, 7
or 8, or when all the courts pursuant to
Article 9 have declined jurisdiction and
no court has jurisdiction pursuant to
Article 9(2), the courts of a Member
State shall have jurisdiction in so far as
immoveable property of one or both
spouses are located in the territory of
that Member State, but in that event the
court seised shall have jurisdiction to
rule only in respect of the immoveable
property in question.

Regulation (1U) 2016/1104

Where no court of a Member State has
jurisdiction pursuant to Articles 4, 5, 6,
7 or 8, or when all the courts pursuant
to Article 9 have declined jurisdiction
and no court of a Member State has
jurisdiction pursuant to point (e) of
Article 6, Article 7 or 8, the courts of a
Member State shall have jurisdiction in
so far as immoveable property of one
or both partners are located in the
territory of that Member State, but in
that event the court seised shall have
jurisdiction to rule only in respect of the
immoveable property in question.

Summary: 1. Subsidiary jurisdiction: functional profiles of the institute — II. The

relationship ~ between  subsidiary

jurisdiction  and

ancillary  jurisdiction

in succession matters — III. Subsidiary jurisdiction and immovable property —

IV. Problematic profiles.

I. Subsidiary jurisdiction: functional profiles of the institute

The institute of subsidiary jurisdiction is not a novelty in European
family law. It is, in fact, a tool for identifying jurisdiction useful for
making the protection of rights effective when there are complex
situations and elements that have led other judges to be unable to
operate because, for example, they have declined their jurisdiction.
Without this legislative provision, the interests of cross-border couples
would not be fully protected since the system would present a ‘flaw’
and would make it impossible for some matters to be actionable.
Whenever the interests at stake are particularly relevant and there are
situations of weakness and vulnerability, the European legislator uses
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the instrument of subsidiary jurisdiction. An example, in this regard, is
provided in Art 6 of Regulation (EC) no 4/2009. The right to
maintenance together with the need for the correct administration of
justice justify a new setting of the rules of private international law in
the matter of jurisdiction,1 allowing the procedure to be undertaken
before a judge of the European Union. In the 2009 Regulation,
subsidiary jurisdiction is conceived as a useful tool for cases in which
the debtor is habitually resident outside the borders of the Union, and
this determines that no judicial authority of a Member State or of a
State party to the Lugano Convention which is not a Member State
may be competent. In these cases, the 2009 Regulation identifies as
subsidiary the jurisdiction of the authority of the Member State of
which the parties have common citizenship. It is therefore necessary
to determine in this Regulation the cases in which a court of a
Member State may exercise subsidiary jurisdiction. Subsidiary
jurisdiction has a very limited application in practice, as there are
numerous criteria that make property matters ancillary. Consider, for
example, property issues connected to separation, divorce, or marriage
annulment which remain subsumed and, therefore, treated by the
judge on the basis of Art 5 of the Regulation. The adoption of the
Brussels II bis Regulation (recast) does not provide for any new
application: even when the new Regulation comes into force, which
will change the previous Regulation 2201/2003, property issues will be
dealt with by the judge with jurisdiction in matters of separation,
divorce, or annulment of marriage. On the other hand, the situation
will be specific for registered partnerships made up of partners having
Italian nationality. In this State, in fact, marriage between persons of
the same sex is not allowed and at the same time registered
partnership is an institute reserved only for homosexual couples.
Consequently, the new Brussels II bis Regulation (recast), if literally
understood, will be effective only for heterosexual couples and not for
homosexual couples to whom a national law, such as the Italian one,

' See Recital 15 of Regulation (EC) no 4/2009 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement of decisions and cooperation in matters

relating to maintenance obligations.
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denies recourse to marriage.” On the other hand, a different
conclusion could be reached if questions relating to the property
relations of registered partnerships are subsumed under the realm of
‘matrimonial matters, as contemplated by the Brussels II bis
Regulation (recast), which, for example, in Italy, when it comes to
separation and divorce, are regulated using the same institutes adopted
for married couples.

Art 5 of Regulation 1104/2016 allows the judge competent for the
dissolution or annulment of the registered partnership also to deal
with issues concerning the couple’s property relationships, as long as
there is an agreement on the part of the partners.

Subsidiary jurisdiction is, however, also subordinated to the residual
jurisdiction provided for by Art 6 of both of the Twin Regulations
which, in the case of registered partnerships, is represented by the
competent court under whose law the registered partnership was
established.

Subsidiary competence is also subordinated to the functioning of Art
9 of the Twin Regulations: if, in fact, a court declines its jurisdiction
and the parties have not agreed to attribute jurisdiction to the court of
another Member State in accordance with the provisions of Art 7, the
jurisdiction is determined on the basis of Art 10.

Declining jurisdiction is an exceptional circumstance: it is therefore
understood how much more residual the functioning of Art 10 in
these hypotheses is.

II. The relationship between subsidiary jurisdiction and
ancillary jurisdiction in succession matters

The mosaic of the criteria for identifying jurisdiction is particularly
complex when the couple’s property issues intertwine with succession
matters. If there is a connection between a succession dispute and the
property profiles of the couple’s relationship, jurisdiction is established
on the basis of Art 4 of the Regulations. This Article makes any

*> On the subject, see A. Zanobetti, ‘Un nuovo atto di diritto internazionale privato in
materia matrimoniale, di responsabilita genitoriale e di sottrazione minori: il
regolamento UE 2019/1111” Giustizia civile.com, 1-19 (2019).
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question concerning property regimes ancillary to the consequent
attribution of competence to the authority identified by Regulation
650/2012. The relatonships between the ancillary jurisdiction
provided for by Art 4 and the subsidiary one pursuant to Art 10 have
been interpreted by the doctrine’ which predominantly identifies the
ancillary jurisdiction referred to in Art 4 as the applicable criterion. In
fact, subsidiary jurisdiction operates only if no competent authority
can be identified on the basis of Art 4, and consequently the property
issues pertaining to the couple’s relationship can be considered
absorbed in the prevailing succession-type jurisdiction. It should be
noted that while succession jurisdiction involves disputes concerning
any type of property, the subsidiary jurisdiction introduced by the
Twin Regulations only concerns immovable property. The original
provision to apply Art 10 to any type of property contained in the
proposed regulation® has in fact been modified, leading to the current
text which limits the application of subsidiary jurisdiction to
immovable property only.

However, situations are conceivable in which a dispute over property
relations does not fall within ancillary competence, with the
consequent application of the subsidiary competence referred to in
Art 10.

Consider a dispute concerning the personal property of a spouse or
partner. In the event of the death of the other spouse or partner, this
asset does not fall under the succession regime, but any dispute
concerning this asset could be subject to subsidiary jurisdiction where
the other criteria referred to in Arts 5, 6, 7 and 8 of the Twin
Regulations are not applicable. In this case, even though the death of

3 Thus, A. Bonomi, ‘Article 4, in A. Bonomi and P. Wautelet eds, Le droit eurgpéen
des relations  patrimoniales de conple. Commentaire des Réglements (UE) no 2016/1103
et 2016/ 1104 (Brussels: Bruylant, 2021), 373.

* Along the lines of Art 10 of the Succession Regulation, the proposed regulations
envisaged that subsidiary jurisdiction should be applicable to both movable and
immovable property. See Art 6, Proposal for a Council regulation on jurisdiction,
applicable law and the recognition and enforcement of decisions in matters of
matrimonial property regimes, COM (2011) 126 Final, and Proposal for a Council
Regulation on jurisdiction, applicable law and the recognition and enforcement of
decisions regarding the property consequences of registered partnerships, COM
(2011) 127.
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the partner has occurred, the matter is dealt with independently by the
competent judge on a subsidiary basis.

III. Subsidiary jurisdiction and immovable property

The application of subsidiary jurisdiction is subject to a double
condition, one with a negative content (absence of the conditions that
make Arts 4, 5, 6 and 9 of the Regulations applicable) and the other of
a positive nature, the presence of a property owned by one of the
members of the couple in the territory of the State of the court seised.
Like other notions, a dilemma of interpretation also arises for that of
immovable property: the notion can be deduced autonomously at a
uniform level or obtained by the court on the basis of the applicable
national legislation. The definition of immovable property is relevant
in many areas and has led, with specific regard to tax profiles, to the
adoption of unitary European definitions of immovable property. In
this regard, the reference to the notion of immovable property
contained in Art 13b of Regulation (EU) 1042/2013° seems useful.
The definition used by the European legislator is based on an
orientation expressed by the Court of Justice which had already
established in 2002° that immovable property is implied whenever the
property is ‘a specific part of the earth’s surface, including the
buildings firmly constructed thereon, over which title and possession
can be created.” As can be seen, establishing the concept of immovable
property is even more complicated than identifying when an asset is

> See Council Implementing Regulation 1042/2013 of 7 October 2013 amending
Implementing Regulation (EU) no 282/2011 as regards the place of supply of

services [2013] OJ L284/1. The notion of immovable propetty given by Art 13 b is
the following: ‘(a) any specific part of the earth, on or below its surface, over which
title and possession can be created; (b) any building or construction fixed to or in the
ground above or below sea level which cannot be easily dismantled or moved; (c) any
item that has been installed and makes up an integral part of a building or
construction without which the building or construction is incomplete, such as
doors, windows, roofs, staircases and lifts; (d) any item, equipment or machine
permanently installed in a building or construction which cannot be moved without
destroying or altering the building or construction.’

¢ See para 30 of the Opinion of the Advocate General Kokott delivered in Case
C-428/02 Fonden Marselishorg Lystbadehavn v S katteministeriet [2004] ECR 1-1529.
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‘naturally’ immovable: it is in fact necessary to identify what meaning
to attribute to the concepts of ‘title’ and ‘possession’ that can be
exercised over the immovable property” These issues are not
explicitly addressed by the Twin Regulations which in Art 10 recall a
generic belonging of the immovable property to one of the members
of the couple. The Regulations exclude from their scope issues
inherent in the nature of rights in rem, but there is no doubt that a
unitary and uniform notion of the concept of ownership is more than
needed to avoid possible conflicts and differences in application. If, at
a tax level, a possession not accompanied by a formal title of
ownership may be relevant, it is necessary to see whether with regard
to spouses or members of a registered partnership, for the purposes of
applying Art 10, substantial and economic forms of ownership of the
immovable property can become relevant. The issue is very important
and deserves holistic consideration® as the notion of immovable
property is present in various unitary European regulatory
instruments: consider, for example, the Brussels I bis Regulation.9 The
interpreter is also called upon to identify the concept of ‘territory’
given that the property which constitutes the reason for the
jurisdiction must be located within the territory of the court called
upon to resolve the issue as subsidiary jurisdiction. The concept of
territory was investigated by the Court of Justice'” which was able to
clarify how it should be understood in a broad sense, also including
parts of the territory over which a specific State does not exercise

7 Again, with reference to the tax issue, it is useful to read the Explanatory notes on
EU VAT place of supply rules on services connected with immovable property that
enter into force in 2017, available at https://ec.europa.cu/taxation_customs
/system/files/2016-09/explanatory_notes_new_en.pdf (last visited 16 August 2021).
® On this subject, see R. Frimston, ‘Article 10°, in U. Bergquist, D. Damascelli, R.
Frimston, P. Lagarde, B. Reinhartz eds, Commentaire des réglements enropéens sur la
lignidation des régimes matrimoniaux et les partenariats enregistrés (Paris: Dalloz, 2018), 153.

? See, specifically, Art 24 European Parliament and Council Regulation (EU) no
2012/1215 of 12 December 2012 on jurisdiction and the trecognition and
enforcement of judgments in civil and commercial matters (Recast).

' Reference is made to Case C-420/07 Meletis Apostolides v David Charles Orams and
Linda Elizabeth Orams [2004] ECR 1-03571.
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effective control."" The regulation provided on the territorial basis,
grounded in the presence of immovable property found in the Twin
Regulations, but also in the Succession Regulation and in Brussels I
bis, seems to justify the overcoming of interpretation at a domestic
level in order to avoid conflicts and make the implementation of
European regulations less problematic. Interpretation at a European
level is a path made difficult by the presence of institutes which in Art
10 touch on some key points such as the concept of ownership, that of
a family property regime and, consequently, institutes such as that of
marriage and/or registered partnership. In this context, the absence of
specific indications and normative choices does not seem to preclude
the rise of interpretation solutions that are functional to the most
uniform possible implementation of competence in this area.

IV. Problematic profiles

The provision contained in Art 10 provides for subsidiary jurisdiction
that presents numerous application issues. First of all, where used, it
causes the principle of unity of the applicable law, the core principle of
the Twin Regulations, to disappear. The introduction, even if within
subsidiary jurisdiction, of the /Jex re/ sitae criterion enables the
fragmentation of discipline that the Regulations seek to eliminate.

The small number of cases in which this ‘shattering’ can actually occur
does not diminish the importance of the problem. Positive conflicts of
jurisdiction are, in fact, easily conceivable whenever the dispute is
simultaneously brought before the court of the place where the
property is located and before a court of a country that does not
participate in the enhanced cooperation procedure or that does not
belong to the European Union. In these cases, the judge seised second
may not recognise the competence as identified by Art 10. The /Zs
pendens not governed by the discipline contained in the Twin
Regulations entails a difficult management of conflicts of jurisdiction
and the use of domestic laws often not coordinated by appropriate
international regulations. Cross-border couples who are hypothetically

" On the subject, see P. Franzina, ‘Article 10, in L. Viarengo and P. Franzina eds, The
EU  Regulations on  the Property Regimes of International Couples: A Commentary

(Cheltenham Glos: Edward Elgar, 2020), 113.
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affected by the subsidiary competence are precisely those composed
of members who are not habitually residents in a State that has joined
the enhanced cooperation procedure or who do not have common
citizenship of a Member State that has joined the enhanced
cooperation procedure. Anchoring to immovable property could
determine the greater probability of conflict because, by not using the
criteria of the Regulations, the court seised could claim jurisdiction on
the basis of other criteria adopted by domestic law which, for example,
use the principle of unity and apply the law applicable to the family
property regime also to immovable property located anywhere, and
could consequently invoke its treatment under the same jurisdiction.
In this sense, the application problems of Art 10 are comparable to
those set by Art 28 which, in matters of applicable law, removes the
relationship between a spouse or partner and third parties from the
principle of unity of the applicable law, and the law chosen by the
couple is hence not enforceable to such third parties.

Immovable property and third parties therefore constitute the two
most problematic disciplinary profiles whose solution seems still to
require a long legislative and interpretative journey.

The relationship between courts belonging to States that participate in
the enhanced cooperation and States that do not participate in it
brings up to date the current debate relating to the 1968 Brussels
Convention that arose from the application of the forum non conveniens.
In fact, in a historic decision made by the Court of Justice,” it was
established that safeguarding the principle of legal certainty also
operates in matters of jurisdiction and leads to not declining the
jurisdiction attributed by the Convention in favour of courts belonging
to countries not adhering to the Convention. How to solve the issue
of legal certainty in the context of Regulations resulting from
enhanced cooperation procedures therefore remains an open issue
whose solution requires a wise study and monitoring of case-law
guidelines and application practices.

"> Reference is made to Case C-281/02 Andrew Owusu~ N.B. Jackson, trading as Villa
Holidays Bal-Inn Villas’, Mammee Bay Resorts Ltd, Mammee Bay Club 1td, The Enchanted
Garden Resorts & Spa Ltd, Consulting Services Ltd, Town & Country Resorts Ltd [2005]
ECR 1-01383.
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Article 11
Forum necessitatis

Paolo Bruno

Regulation (EU) 2016/1103

Where no court of a Member State has
jurisdiction pursuant to Article 4, 5, 6,
7, 8 or 10, or when all the courts
pursuant to Article 9 have declined
jurisdiction and no court of a Member
State has jurisdiction pursuant to Article
9(2) or Article 10, the courts of a
Member State may, on an exceptional
basis, rule on a matrimonial property
regime case if proceedings cannot
reasonably be brought or conducted or

would be impossible in a third state

with  which the «case is closely
connected.
The case must have a sufficient

connection with the Member State of
the court seised.

Regulation (EU) 2016/1104

Where no court of a Member State has
jurisdiction pursuant to Article 4, 5, 6,
7, 8, or 10 or when all of the courts
pursuant to Article 9 have declined
jurisdiction and no court of a Member
State has jurisdiction pursuant to point
(e) of Articles 6, or Article 7, 8 or 10,
the courts of a Member State may, on
an exceptional basis, rule on the
property  consequences of a
registered partnership if proceedings
cannot reasonably be brought or
conducted or would be impossible in a
third State with which the case is closely

connected.

The case must have a sufficient
connection with the Member State of

the court seised.

Summary: I. Introductory remarks. — II. Lack of jurisdiction. — III. Denial of
justice. — IV. Sufficient link with the forum Member State. — V. Application

in practice.

I. Introductory remarks

Building on the experience of previous legislative acts adopted in the
field of judicial cooperation in civil matters, such as Regulation (EC)
2009/4 on maintenance obligations and Regulation (EU) 2012/650 on
successions, the European legislator recognized that the situation of
EU citizens who live in a third State but retain strong links with a
certain Member State and are likely to be involved in a civil
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proceeding, highlights several problems: they either cannot get access
to a court at all, or to a court in the EU, or they cannot have their
judgment (obtained in a third country) recognized in the EU.

The need for a residual ground of jurisdiction — namely the forum
necessitatis — emerged therefore also in the context of the negotiation
which in the course of 2016 led to the approval, albeit in the form of
an enhanced cooperation, of the two Regulations on matrimonial
property regimes and on the property consequences of a registered
partnership.'

The ground of jurisdiction in subject’ is of a subsidiary nature, coming
into operation only when no other EU Member State’s court has
jurisdiction, and does not contrast with the principle of mutual trust
which constitutes the foundation of the space of freedom, security and
justice in the EU: instead, it presupposes that principle, insofar as it
may be invoked only in situations where the general and alternative
grounds for jurisdiction are not operative (as the relevant criteria are
not met in the particular case).

Since it would allow, on an exceptional basis, to hear the case if
proceedings cannot be brought in a third State with which the case is
closely connected or would be practically impossible, provided that the
case has a sufficient connection with the Member State of the court
seised, it is evident that it has to be interpreted strictly.

In this regard, recitals (respectively) 40 and 41 make an explicit
reference to civil war, as an example of impossibility, or to the fact that

I The same outcome could not be reached, however, in the recast of the Brussels
IIa Regulation, which led to the approval of Regulation (EU) 2019/1111, whete
the impact assessment catried out by the European Commission recognized at the
same time the opportunity to add a similar rule but also the political difficulty,
due to differences in the legal order of several member States, to enact it in a
negotiation governed by the unanimity rule on the basis of Art 81(3) TFEU.

2 See, inter alia A. Leandro, ‘La giurisdizione nel regolamento dell'Unione
europea sulle successioni mortis causa’, in P. Franzina and A. Leandro eds,
17 diritto internazionale  privato  europeo delle  successioni mortis cansa (Milan: Giuffre,
2013); G. Rossolillo, ‘Forum necessitatis e flessibilita dei criteri di giurisdizione
nel diritto internazionale privato nazionale e dell'Unione Europea’  Cwadernos
de  Derecho Transnacional, 403-418 (2010); P. Franzina, ‘Sul forum necessitatis
nello spazio giuridico europeo’ Rivista di diritto internazionale, 1121-1129 (2009);
G. Biagioni, ‘Alcuni caratteri generali del forum  necessitatis  nello  spazio
giudiziario europeo’ Cuadernos de Derecho Transnacional, 20-36 (2012)
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a spouse or a partner cannot reasonably be expected to initiate or
conduct proceedings in the State in question.

I1. Lack of jurisdiction

Artll set some preconditions to the applicability of this ground for
jurisdiction: the fact that no other judicial authority of a participating
Member State be competent according to the general criteria set out in
Arts 4-8 or on the basis of the subsidiary ground established in Art 10,
or that a declinatory of competence has been made on the basis of Art
9 (excepts for those cases where the parties have already obtained a
divorce, legal separation or marriage annulment which is capable of
being recognized in the Member State of the forum).

The ratio behind this part of the provision is clear: forum necessitatis is a
ground for jurisdiction which constitutes a safety net for the parties
and cannot in any way be used in order to circumvent the whole
complex of general and subsidiary grounds for jurisdiction composing
the wider system of jurisdiction criteria.

Against this backdrop, the reference to the exceptionality of the
provision eloquently shows that the sacrifice imposed to the proximity
and predictability principles — which are inherent to the regulations, as
well as for the other European regulations in family matters — cannot
be stretched to an unreasonable extent.

Another element worth noting in the concrete functioning of this rule
is the reversal of the traditional assessment carried out by the Court as
for the jurisdiction:’ while normally the first seised court verifies its
jurisdiction, and in the positive case it is for the second seised court to
decline it, in the forum necessitatis test the first seised court has to check
whether any other court subsequently seised has jurisdiction and, in
that case, should decline it. Again, this is coherent with the
exceptionality of the rule and with the need to comply with the whole
architecture of the jurisdictional criteria.

> G. Biagioni, ‘Art 11’, in L. Viarengo and P. Franzina eds, The EU Regulations on
the Property Regimes of International Couples. A Commentary (Chelyenham: Edward
Elgar, 2020).
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I1I. Denial of justice

From a structural point of view, the first element which justifies the
application of this ground of jurisdiction is eloquently quoted in
recitals 41 and 40 of the two Regulations: it is the denial of justice a
party can incur when proceedings prove impossible in a third State. In
this regard it has to be noted that for the purpose of the
Regulations a third State can also be a non-participating Member State;
however, the possibility of the latter having a legal order which
prevents a proper access to Court is confined to a mere hypothesis. In
a country which is not part of the European Union, instead, the risk
of not being able to bring a proceeding — either because of an
impossibility stricto sensu or a particular difficulty — can be concrete and
affect the fundamental right of access to justice and to a fair trial
enshrined in Art 6 of the European Convention on Human Rights and
in Art 47 of the Charter of Fundamental Rights of the European
Union.

Apart from the one referred to in the recitals (civil war) an example of
a situation in which a proceeding cannot reasonably be brought is that
of a third State where a woman is not allowed to sue her husband, or
who can encounter insurmountable obstacles in her access to court.
This is not a purely academic case, being well known that in several
Middle Eastern Countries women do not enjoy the same rights as men
and therefore also the possibility for them to successfully promote a
judicial proceeding cannot be taken for granted.

It is questionable whether — in order for Art 11 being invoked — it is
necessary to prove that an attempt to access to court was made, or the
impossibility can be presumed on the basis of the alleged
circumstances.* In this regard, without failing to the duty of carefully

* This particular aspect will presumably be solved following the reference for
preliminary ruling made by the Audiencia Provincial de Barcelona and lodged on
6.10.2020 (C-501/20) with which the ECJ was asked to clarify ‘how is the forum
necessitatis in Article 7 of Regulation no 4/2009 to be interpreted and, in particular,
what are the requirements for considering that proceedings cannot reasonably be
brought or enforced or prove impossible in a non-Member State with which the
dispute is closely connected (in this case, Togo)? Must the party have initiated or
attempted to initiate proceedings in that State with a negative result and does the
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scrutinize the scope of the provision, it can be assumed that the
unsurmountable difficulty could be deducted from all the facts
supporting the request by the party.

Another situation which can lead to the forum in question is the
concrete likelihood for a decision made in a third State not to be
recognized in a Member State, because of the law applied or because
of the effects it produces in the latter?

Finally, the case which is supposed to be adjudicated on a necessitatis
basis should have a close connection with the third State where it
cannot be brought.

The Regulations do not clarify, neither in the texts nor in the
accompanying recitals, what a close connection is; lacking reasons for
presuming a different approach, the characteristic of this link have
therefore to be ascertained keeping in mind the possible connecting
factors enumerated therein. In this regard reference has to be made to
the habitual residence, the nationality and the property’s location, as
factors referring to a third State.

IV. Sufficient link with the forum Member State

Art 11 para 2 states, in substance, that a court seised with a proceeding
falling within the scope of the Regulation, but different from the one
which will be competent according to para.l, can retain its
competence only if the case has a sufficient connection with the
Member State of the court itself.

In contrast with the concept of close connection cited in para.l, the
sufficient connection recalls the idea of a minimum set of factors or
elements able to connect the forum Member State to the proceeding,
On the basis of an a contrario reasoning, it can therefore be assumed
that this kind of connection emerges when all the other grounds for
jurisdiction set out in Arts 4 to 8 are not operative, and nevertheless a
reasonable link with the court seised can still be found.

nationality of one of the parties to the dispute constitute a sufficient connection with
the Member State?’

5 On this aspect see A. Bonomi and R. Di lotio, 1/ regolamento enropeo sulle successioni
(Milan: Giuffre, 2015), 173.
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The attraction of the proceeding to the court of a Member State by
virtue of a link which is only sufficient® (thus weak by its very nature)
may open the door to objections and disputes: what would be, for
example, the decision of the court if the defendant claims that the
same weak connection is present with another Member State?

The issue may be solved by relying on the individual assessment of the
court, which will establish whether or not the link is sufficient; in this
case the judge would ultimately make use of his or her margin of
discretion in an evaluation of the case which recalls that conducted
according to the forum conveniens test.

V. Application in practice

As we already anticipated in the preceding paragraphs, the forum
necessitatis ground of jurisdiction has been introduced in the context of
judicial cooperation in civil matters for different reasons, among which
the need to avoid as much as possible parallel proceedings and the
exigence of protecting fundamental rights such as the access to justice,
as much as possible.

Its strict interpretation has been always advocated in literature and in
the few case-law of the European Courts which have dealt with this
topic.

In this context it is worth recalling at least two largely known
judgments, namely Gasser' and Nait-Liman.® In the first decision, the
Court of Justice — although interpreting the relevant provisions of the
1968 Brussels Convention — recalled that judicial cooperation among
Member States is based on mutual trust, which in turn lays at the
foundation of a compulsory ground for jurisdiction system that
cannot be overcome because their operation points to the court of a
Member State whose legal system does not propertly function or
suffers from evident failures.

6 See on this also I. Viarengo, ‘Effetti patrimoniali delle unioni civili

transfrontaliere: la nuova disciplina europea’ Rivista di diritto internazionale privato e
processuale, 33-58(2018).

T ECJ, 9.12.2003, Erich Gasser GmbH vs MISAT Srl, C-116/02.

8 ECtHR, Grand Chamber, 15.03.2018, Naz#-Liman v Switzerland, n 51357 /07.
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In the second decision, the European Court of Human Rights
conducted a scrupulous review of the application of the forum
necessitatis in the States parties to the Council of Europe and concluded
that the right to a fair trial enshrined in Art 6 ECHR includes the right
to act before a certain court, which it is not absolute and can suffer
from limitations on the basis of which the said court is not obliged to
retain jurisdiction if — as in the case considered — it is only the
applicant in person (and not the case itself) who shows a sufficient
link with the court seised.

As for the concept of sufficient connection, from its application in
practice’ it is possible to observe that among the Member States its
understanding can vary from what is interpreted as an adequate
relation (Poland) to a sufficient connection (Germany) to close contact
(Belgium) or even a strong linking factor (Portugal).

? See Study on Residual Jurisdiction (Review of the Member States’ Rules concerning
the ‘Residual Jurisdiction’ of their courts in Civil and Commercial Matters pursuant
to the Brussels I and II Regulations) service contract with the European
Commission JLS/c4/2005/07-30-ce)0040309/00-37 - General Report (final version
dated 3 September 2007).
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Article 12
Counterclaims

Giuseppe Vertucct

Regulation (EU) 2016/1103

The court in which proceedings are
pending pursuant to Article 4, 5, 6, 7, 8,

Regulation (EU) 2016/1104

The court in which proceedings are
pending pursuant to Article 4, 5, 6, 7, 8,

9 (2), 10 or 11 shall also have 10 or 11 shall also have jurisdiction to
jurisdiction to rule on a counterclaim if  rule on a counterclaim if it falls within
it falls within the scope of this the scope of this Regulation.

Regulation.

Summary: 1. Jurisdiction in the event of a counterclaim. — II. General

characteristics. — III. Application drawbacks.

I. Jurisdiction in the event of a counterclaim

The Art 12 of EU Regulation 2016/1103 and 2016/1104, of the
Council of 24™ June 2016 provides that the court before which
proceedings are pending pursuant of the articles cited by the same, is
also competent to examine the counterclaim if the latter falls within
the scope of those Regulations.

This is Chapter II, on jurisdiction, where Regulation 2016/1103
mentions Arts 4, 5, 6, 7, 8, Article 9, para 2, Articles 10 or 11, while
Regulation 2016/1104, on the patrimonial effects of registered
partnerships, excludes Article 9.

I1. General characteristics
In a specific way, therefore, the Regulations state that, according to Art
12, the authority before which proceedings are pending pursuant to

those Articles, is competent to examine the counterclaim if it falls
within the scope of that Regulation. It is therefore a rule that
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promotes the concentration of applications and, consequently, legal
certainty through the harmony of the judges!

The counterclaim is an instrument of defence enjoyed by the
defendant. In essence, it is an institution that allows the original object
of the judgment to be broadened, inserting additional elements
compared to those inferred by the claimant. Therefore, the defendant
can not only defend himself, but also attack using just the
counterclaim and demanding the conviction of the plaintiff.

In this case, as the Court of Justice has made clear, this essentially
concerns a separate application for the plaintiff to be convicted, in the
sense that it must be possible to distinguish it from the plaintiff’s
action, and aimed at obtaining a separate sentence,” and does not
relate to the situation in which the defendant invokes, as a simple
exception, a claim against the plaintiff.’

The wording of this article is certainly an attempt to ensure the proper
administration of justice, which allows the parties to obtain a ruling in
the same procedure and, as provided for, before the same court, on all
their mutual claims of common origin.

This simple concentration is therefore a good way of avoiding lengthy
court proceedings and unnecessary measures which can be well taken
by a single court having jurisdiction on the various points envisaged.

It should be noted that the provision in question must be read in
conjunction with Art 1, which defines the scope of the regulations.
Specifically, the latter article, which is its own scope, states that there
must nevertheless be a clear correlation between the content of the
counterclaim and the ‘fact’ underlying the main claim. In that sense,
the court seised of an application relating to the property regime or
the property consequences of registered partnerships cannot know
what concerns the matters expressly excluded by means of Art 1

V' P. Bruno, I Regolamenti europei sui regimi  patrimoniali dei coningi e delle

unioni registrate. Commento ai Regolamenti (UE) 24 giugno 2016, n. 1103 ¢ 1104 applicabili
dal 29 gennaio 2019 (Milan: Giuffre Lefebvre, 2019), 122.

2 Case C-185/15 Marjan Kostanjevec v FeS Leasing GmbH (Court of Justice UE,
sez. 111, 12 October 2016).

3 Case C-341/93 Danmvaern Production A/S and Schubfabriken Otterbeck GmbH &
Co (Court of Justice UE, 13 July 1995).

4 P. Bruno, n 1 above, 123.
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ITI. Application drawbacks

Certainly the most specific problems to be solved, regarding the
verification of the exact scope of the regulations that are being
analyzed, relate to those relating to the relationship between matters of
succession and matters of property relating to matrimonial or
registered partnership.

In some special cases, such as: the flat-rate increase which a surviving
spouse had to claim against a third party in a counterclaim, but placed
in a judgment the property regime of a marriage, could not be known
by the court which has jurisdiction over the main application, but it
could be interpreted as referring to other regulations in the event that
they provide for it.
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Article 13
Limitation of proceedings

Pietro Piccioni

Regulation (EU) 2016/1103

1. Where the estate of the deceased
whose succession falls under Regulation
(EU) no 650/2012 comprises assets
located in a third state, the court seised
to rule on the matrimonial property
regime may, at the request of one of the
parties, decide not to rule on one or
more of such assets if it may be
expected that its decision in respect of
those assets will not be recognised and,
where applicable, declared enforceable
in that third state.

2. Paragraph 1 shall not affect the right
of the parties to limit the scope of the
proceedings under the law of the
Member State of the court seised.

Regulation (EU) 2016/1104

1. Where the estate of the deceased
whose succession falls under Regulation
(EU) no 650/2012 comprises assets
located in a third State, the court seised
to rule on the property consequences of
a registered partnership may, at the
request of one of the parties, decide not
to rule on one or more of such assets if
it may be expected that its decision in
respect of those assets wil