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Section Law

BREXIT AND NEW EUROPEAN FRAMEWORK IN FAMILY PROPERTY 

REGIMES 

Prof. Dr. Lucia Ruggeri

University of Camerino, Italy

ABSTRACT

The internationality of family relationships can be determined by one or both of the 
following factors: the presence of members of different nationalities in the couple or the 
location of assets and real estate belonging to the couple in States other than the one in 
which the couple resides.

Couples are international if the two parties have different nationalities, live apart in
different countries and/or live together in a country other than their home country.

After the decision to leave the European Union, particular issues have arisen for 
cross- on
the regulation of family relations was characterized by a constant opt out regime.

For this reason cross-border families residing in the UK cannot benefit from recent 
European regulations regarding property regimes. The new EU Regulations make it 
easier to identify the law applicable to the assets of spouses or registered partnerships. 
But cross border couples in the UK cannot benefit from the new EU Regulations.

The uncertain regulatory framework determined by Brexit involves the application of 
international instruments that are not fully harmonized with the domestic legal systems 
of the United Kingdom.

The paper offers a focus on the situation for cross border families after the Brexit in the 
specific sector of property regimes with specific regard to England and Wales.

The main outcome of the paper is to highlight the need for dialogue between the UK 
and the European Union in the interests of transnational families.

Keywords: Family, Property, EU Regulation, Brexit, Cross border issues.

INTRODUCTION

Statistical sources describe that, in 2017, in the UK, about 900,000 citizens are long-
term residents of other EU countries and the group is mostly aged between 30 and 49 
years [1].

What emerges from these data is the importance of a reflection on how the Brexit can 
influence the family relationships of those who, even if residing habitually in Great 
Britain, have a nationality of EU Members States or have assets and real estate in a 
different EU country.
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The International Family Law of all European Member States, including the United 
Kingdom, has become more and more a Family Law which can be considered uniform 
to European rules.

In general, family matters are ruled by the single countries because the family is an 
expression of the culture, the history and the tradition of each nation [2].

On 15th and 16th October 1999, in Tampere, the European Council held a special 

dicial decisions and 
judgements and the necessary approximation of legislation. The main goal of the 
Tampere Council was to facilitate co-operation between authorities and the judicial 
protection of individual rights. After this European Council the principle of mutual 

-

For this reason, after 2000, there is a EU-level Family law legislation based on cross-
border implications. The EU Family Law is based on the principle of unanimity, all 
Member States have to agree and the EU Parliament must be consulted.

In Family Affairs the unanimity is a difficult goal because of the importance of cultural 
diversities between nationalities.

The United Kingdom has a special regime about the area of freedom, security and 
justice (AFSJ). The UK can opt in or opt out of legislation in this area. For this reason 
the path of the European Family Law could be different from the path of the UK Family 
Law.

After Tampere the European Union has started a process to regulate family relationships 
in order to guarantee European citizens the exercise of rights that belong to them as 
members of a family even if they live in a different EU country. 

If we analyze the EU regulations on Family Law, we can identify the main contents of
the EU-Level Family Law: legal separation, annulment of the marriage, divorce,
parental responsibility and custody of children.

II. PROPERTY REGIMES IN THE EUROPEAN FRAMEWORK

The Council Regulations of 24 June 2016 no. 1103 and no. 1104 implementing 
enhanced cooperation in the area of jurisdiction, applicable law and the recognition and 
enforcement of decisions in matters of matrimonial property regimes and in matters of 
property consequences of registered partnerships are the last EU instruments on EU
Level Family Law [3].

Both of them came into force last 29 January. The Regulation No. 1103 is binding for 
19 Member States: Belgium, Bulgaria, Germany, Finland, France, Greece, Italy, 
Croatia, Luxembourg, Malta, Netherlands, Austria, Portugal, Sweden, Slovenia, Spain, 
Czech Republic, Cyprus and Estonia. Both of them are based on the Stockholm 
Programme which enhances that mutual recognition should be extended to fields that 
are essential to everyday life. 

The two Regulations were adopted by the special procedure of enhanced cooperation 
and they are aligned with the EU Citizenship Report 2010: ismantling the obstacles 

, adopted on 27 October 2010.
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The property regimes are really important for cross-border couples. The EU framework
in this matters have to take into consideration Member States legal systems, especially 
public policy [4] and national traditions [5]. We have two Regulations, because not all 
EU member States recognize same-sex marriage. But both the EU Regulations have the
same contents and provisions. The most important difference is that in Regulation No. 
1103 there is a connection with Brussels II bis instrument because the Brussels II bis

ion rules 
about the divorce jurisdiction with the rules about property regimes in marriages. 

Where a court of a member state is seized to rule on a matter of divorce pursuant to 
Brussels II, the courts shall have jurisdiction to rule also on matters of matrimonial 
property regimes (art. 5).

The spouses may agree [6] the law applicable to their matrimonial property regime 
providing that: a) it is either the law of the state where they or one of them is habitually 
resident at the time the agreement is concluded b) or the state of nationality of either 
spouse or future spouse at the time of the agreement (art. 22).

On the basis of Art. 6, if there is no jurisdiction for divorce and no choice of court 
agreement, there is a hierarchy of other jurisdictions, a so-

The matrimonial property regime agreement applies to all assets falling under the 
regime regardless of where they are situated (Art 21) [7]. The consequence could be a 
clash of jurisdictions. The inclusion of all the assets w
applied to all of the assets of the couple within the regime, and avoiding a patchwork of 

[8].

l property regime against a third 
party in a dispute with the third party unless the third-party knew, or in the exercise of 

The Eu Regulation No. 1104 on property regimes in registered partnership excludes 
marriage and excludes de facto cohabitants. The partnership can be registered in any 
country in the world. It is not just EU registered partnerships [9].

III. THE IMPACT OF THE EU REGULATIONS NO. 1103 AN NO. 1104 IN THE 
ENGLAND AND WALES AFTER BREXIT

there are 

example England and Wales do not have a matrimonial property regime comparable to
the one of the in continental Europe. 

In these countries there is not a concept of matrimonial regimes. In England and Wales 
only the case law developed the idea of matrimonial regime after the White case in the 
Supreme Court in October 2000 [10].

If the UK opted in the Regulations there would be a lot of practical problems in Family 
Law, Property Law and Succession Law. For example, according to the family law in 
England and Wales, the Court deals with rights in personam, but not with rights in rem.

in rem relating to a property, but 
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the application of the Regulations can involve both (rights in rem and rights in
personam). At this regard the EU Regulation No. 1104 (Whereas 25) provides an 
adaptation of an unknown right in rem to the closest equivalent right under the law of 

of the aims and the interests pursued by the specific right in rem and the effects attached

authorities or competent persons of the State whose law is applied to the property 
consequences of a registered partnership may be contacted for further information on 
the nature and the effects of the right. To that end, the existing networks in the area of 
judicial cooperation in civil and commercial matters could be used, as well as any other 

Both the Regulations adopted the principles of universal application and unity of the 
applicable Law. For this reason on the basis of the two Regulations a cross-border 
couple can choose the England and Wales Law, but also an English individual of the 
couple could be ruled by a Law of a different State. 

The English and Welsh courts will continue to apply local law to maintenance pending
disputes: any statement in a qualifying nuptial agreement about applicable law would 
have no effect in the courts in England and Wales [11].

Maybe the most important problem of the two Regulations could be the absence of the 
uniformity in procedures and requirements in EU Member States Land Registries.  

But the adoption of a registration system in all Member States for publicity of 
matrimonial property regimes was considered beyond the scope of Community 
competence (Art. 65 of the Treaty) [12].

The European framework in family and succession matters is characterized by a 
different level of relevance and application.

From a horizontal perspective - after the Stockholm programme the new Regulations 

facto after 2010 substitutes the principle of unanimity in family matters. 

We can relieve a linearity in the UK choices. The UK considered the EU path in family 
matters after 2010 totally incompatible with its tradition and legal culture.  On this 
regard to the specialist in Family and Succession Law the Brexit represents only a final 
and most general step on the UK divergent path.

CONCLUSION 

The most relevant problem after Brexit could be represented by the EU Regulations 
applied by the UK: the Bruxelles II bis. The Withdrawal Act could be only a palliative 
care. The rights of the EU citizens included in EU Treaties, Charts and regulations will 
be kept in the UK legal system, but after the Withdrawal Act they will be applied by 
different courts in divergent legal systems. For example, before the Brexit the English 
courts have applied principle and case law of the European Court of Justice, after the 
Brexit the English judges will role in autonomy and without the influence of future 
modifications in  the EU regulations revised. 
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On 7 December the Council of the European Union approved the General Approach on 
the Brussels IIa Recast proposed by the Presidency on 30 November 2018

The Council has agreed on the complete abolition of exequatur, a limitation of 
jurisdiction for provisional measures to States where the child or property belonging to 
the child is present, allowing the cross-border recognition and enforcement of 
provisional measures granted by the court to where the child has been abducted when 
ordering the return and the harmonisation of certain rules on actual enforcement.

The Bruxelles II R volve the UK and after the Brexit the Brithish Family 
Law 

The dialogue between the EU and the UK will continue because of the international 
elements presents in the society: cross-border couples, import-export, immigration. But, 
at present, in the field of family affairs only some International Conventions can operate 
on the basis of the Hague Conventions.

The main instrument to continue the dialogue could be represented by the European 
Convention on Human Rights which can influence reciprocally EU judges and UK 
judges playing the role of mediator between the developments of the domestic case law.

After the Brexit, the Charter of Fundamental Rights of European Union is not part of 
domestic law, on the basis on Clause 5(4) of the Withdrawal Act. But this does not 
affect the retention in domestic law of any fundamental rights which exist irrespective 
of the Charter-
case law are, so far as necessary for this purpose, to be read as if they were references to 

Only the EU Legal Continuity - Scotland Bill decides to retain the Charter in Scottish 
Law after the Brexit.

In conclusion the most important instruments for a dialogue between UK and UE in the 
field of Family Law could be only the Hague Conventions and the European 
Convention on Human Rights.

In this context, the role played by judges will be increasingly important in finding 
appropriate solutions for cross-border families living in UK.
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